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Rules  and  Regulations 


Title  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

PART  6 — EXCEPTIONS  FROM  THE 
COMPETITIVE  SERVICE 

National  Aeronautics  and  Space 
Administration 

Effective  upon  publication  in  the  Fed¬ 
eral  Register,  paragraph  (b)  of  §  6.347 
is  revoked. 

(R.S.  1753,  sec.  2,  22  Stat.  403,  as  amended; 
5U.S.C.  631,633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Mary  V.  Wenzel, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  60-11615;  Filed,  Dec.  14,  1960; 

8:59  a.m.] 

Title  32— NATIONAL  DEFENSE 

Chapter  V — Department  of  the  Army 

SUBCHAPTER  A — AID  OF  CIVIL  AUTHORITIES 
AND  PUBLIC  RELATIONS 

PART  505— SAFEGUARDING 
DEFENSE  INFORMATION 

Visitors 

In  §  505.17,  add  new  paragraphs 
(d)(1)  (viii),  and  (7),  and  (e)(6),  as 
follows : 

§  505.17  Visitors. 

***** 

(d)  Foreign  Nationals — (1)  Authority 
of  the  installation  commander  or  Army 
representative.  •  *  • 

(viii)  Canadian  defense  suppliers  and 
representatives  of  the  Canadian  Depart¬ 
ment  of  Defense  Production  in  connec¬ 
tion  with  procurement  solicitations  or 
other  matters  related  thereto.  Discus¬ 
sions  conducted  during  visits  in  this 
category  cannot  be  expanded  to  include 
classified  matters. 

*  *  •  •  * 

(7)  Authority  of  commandants  of 
service  schools.  Commandants  of  serv¬ 
ice  schools  are  authorized  to  approve 
visits  of  foreign  nationals  to  military  in¬ 
stallations  and  activities  when  such  visits 
are  field  trips  scheduled  in  the  program 
of  instruction  of  a  course  in  which  the 
foreign  nationals  are  students,  and  when 
such  field  trips  are  in  consonance  with 
the  purpose  and  scope  of  the  school 
course  attended.  The  school  com¬ 
mandant  will  obtain  the  concurrence  of 
the  commander  of  the  installation  or 
activity  to  be  visited  before  approval. 
During  such  visits,  foreign  students  will 
not  be  furnished  classified  information 


higher  than  that  which  they  have  been 
authorized  to  receive  in  the  school  course 
which  they  have  been  attending. 

(e)  United  States  citizens.  *  •  * 

(6)  Union  officials  not  employed  by 
contractors  but  who  may  require  access 
to  classified  defense  information  or  to 
closed  or  restricted  areas  in  connection 
with  the  specific  terms  of  a  bargaining 
or  other  agreement  with  a  contractor, 
may  be  granted  access  to  such  informa¬ 
tion  or  areas  by  the  commander  of  an 
installation  under  the  following  pro¬ 
cedures; 

(i)  Appropriate  documentation  shall 
be  furnished  by  the  union  official  to  the 
commander  of  the  installation  as  follows: 

(a)  Name  and  address  of  the  person 
for  whom  visit  is  requested. 

(b)  Citizenship. 

(c)  Date  and  place  of  birth. 

(d)  Organization  with  which  the  per¬ 
son  is  associated. 

(e)  Position  of  person  in  organization. 

(/)  Date  of  requested  visit  or  dates  of 

intermittent  visits. 

( g )  Purpose  of  visit  in  detail,  includ¬ 
ing  classified  information  to  which  ac¬ 
cess  is  required  and  the  reason  therefor. 

(7i)  Person  (s)  to  be  visited,  if  known. 

(t)  Name  and  address  of  any  facility 
or  Army  installation  to  which  the  person 
has  submitted  previously,  forms,  identi¬ 
fied  in  (;)  of  this  subdivision. 

(j)  Five  signed  Personnel  Security 
Questionnaires  (DD  Form  48),  five 
signed  Certificate  of  Non-Affiliation 
with  Certain  Organizations  (DD  Form 
48-1)  and  one  executed  fingerprint  card. 

(ii)  The  contractor  who  employs  the 
union  members  may  act  as  sponsor  in 
submission  of  the  foregoing  documenta¬ 
tion  except  that  forms  required  in  sub¬ 
division  (i)  (.j)  of  this  subparagraph  may 
be  submitted  directly  to  the  installation 
commander. 

(iii)  Provisions  of  paragraph  3-104, 
AR  380-130  (Armed  Forces  Industrial 
Security  Regulation)  will  be  accom¬ 
plished. 

(iv)  Notice  of  approval  or  disapproval 
of  visit  will  be  furnished  the  requestor 
by  the  commander. 

(v)  These  provisions  are  not  to  be  in¬ 
terpreted  as  modifying  in  any  way  the 
authority  of  the  commander  of  a  mili¬ 
tary  installation  to  deny  admittance  of 
any  individual  to  a  military  installation 
under  his  control.  Actions  under  such 
authority  are  not  appealable. 

Effective  date.  These  amendments 
shall  become  effective  upon  their  publi¬ 
cation  in  the  Federal  Register. 

[C  3  and  C  4,  AR  380-25,  Sept.  20  and  Nov.  28, 
1960]  (Sec.  3012,  70A  Stat.  157;  10  U.S.C. 
3012) 

R.  V.  Lee, 

Major  General,  US.  Army, 

The  Adjutant  General. 

|F.R.  Doc.  60-11647;  Filed,  Dec.  14,  1960; 
8:45  a.m.] 


•  SUBCHAPTER  F— PERSONNEL 

PART  570— ARMY  NURSES,  DIETI¬ 
TIANS  AND  PHYSICAL  THERAPY 
AIDES 

Army  Medical  Specialist  Corps 

Sections  570.21  through  570.24  are  re¬ 
voked  and  the  following  substituted 
therefor: 

§  570.21  Composition. 

The  Army  Medical  Specialist  Corps  is 
composed  of  a  Dietitian  Section,  a  Physi¬ 
cal  Therapist  Section,  and  an  Occupa¬ 
tional  Therapist  Section.  It  consists  of 
commissioned  officers  who  are  qualified 
as  dietitians,  physicial  therapists  or  oc¬ 
cupational  therapists,  and  commissioned 
officers  participating  in  Army  Medical 
Specialist  Corps  professional  education 
programs  for  the  purpose  of  becoming 
qualified  in  one  of  these  three  specialties. 

§  570.22  Duties  of  Army  Medical  Spe¬ 
cialist  Corps  officers. 

Duties  will  be  those  directly  related 
to  the  specialties  of  dietetics,  physical 
therapy,  and  occupational  therapy  as 
practiced  by  the  respective  civilian  pro¬ 
fessions  including  the  development  and 
adoption  of  principles  and  standards  to 
meet  the  total  needs  of  patients  in  these 
specialized  fields. 

§  570.23  Utilization  of  Army  Medical 
Specialist  Corps  officers. 

Officers  of  this  corps  will  be  assigned 
those  professional  and  administrative 
duties  which  contribute  to  the  accom¬ 
plishment  of  the  mission  of  the  Army 
Medical  Service  and  will  be  utilized  in 
their  military  occupational  specialty  or 
in  activities  related  thereto.  When  Army 
Medical  Specialist  Corps  officers  are  as¬ 
signed  to  Army  medical  treatment  facili¬ 
ties,  the  senior  dietitian  will  be  chief  of 
the  Food  Service  Division,  and  the  senior 
physical  therapist  and  senior  occupa¬ 
tional  therapist  will  be  chiefs  of  their 
respective  sections. 

Effective  date.  These  amendments 
shall  become  effective  upon  their  pub¬ 
lication  in  the  Federal  Register. 

[AR  40-1,  Nov.  4. 1960]  (See.  3012,  70A  Stat. 
157;  10  U.S.C.  3012.  Interpret  or  apply  sec. 
3070,  70A  Stat.  169;  10  U.S.C.  3070) 

R.  V.  Lee, 

Major  General,  US.  Army, 

The  Adjutant  General. 

]F.R.  Doc.  60-11646;  Filed,  Dec.  14,  1960; 
8:45  a.m.] 
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RULES  AND  REGULATIONS 


Chapter  VI — Department  of  the  Navy 

SUBCHAPTER  E — CLAIMS 

PART  750 — NAVY  GENERAL  CLAIMS 
PART  753— NAVY  FOREIGN  CLAIMS 
Revision 

Scope  and  purpose.  Parts  750  and  753 
are  revised  to  reflect  current  law  and 
regulations. 

1.  Part  750  is  revised  to  read  as  fol¬ 
lows: 

PART  750— NAVY  GENERAL  CLAIMS 

Subpart  A — Federal  Tort  Claims 

Administrative  Claims 

Sec. 

750.1  Definitions. 

750.2  Statutory  authority. 

750.3  Scope  of  provisions  governing  ad¬ 

ministrative  settlement  of  Federal 
tort  claims  under  Title  28,  United 
States  Code. 

750.4  Effect  on  prior  legislation. 

750.5  Claims  in  excess  of  $2,500. 

750.6  Attorney’s  fees. 

750.7  Statute  of  limitations. 

Suit  Against  the  United  States 

750.8  Statutory  authority  for  action. 

750.9  Scope  of  civil  action  provisions  of  28 

U.S.C.  1346(b). 

750.10  Extent  of  Government  liability. 

750.11  Compromise  settlements. 

750.12  Effect  of  judgment. 

750.13  Attorney’s  fees. 

750.14  Action  on  claims  previously  pre¬ 

sented  administratively. 

750.15  Statute  of  limitations. 

750.16  Appeal. 

Subpart  B— Other  Administrative  Claims 

Military  Claims  Act  (10  U.S.C.  2733) 

750.17  Definitions. 

750.18  Statutory  authority. 

750.19  Scope  of  the  Military  Claims  Act  (10 

U.S.C.  2733) . 

750.20  Claims  in  excess  of  $1,000. 

750.21  Claims  “otherwise  incident  to  non¬ 

combat  activities”  of  the  Depart¬ 
ment  of  the  Navy. 

750.22  Balled  personal  property. 

750.23  Use  and  occupancy  of  real  property. 

750.24  Damage,  loss,  or  destruction  of  mail. 

750.25  Claims  arising  in  foreign  countries. 

750.26  Statute  of  limitations. 

10  UJ5.C.  7625 

750.27  Statutory  authority. 

750.28  Scope  of  10  U.S.C.  7625. 

Subpart  C — General  Provisions:  Investigation  and 
Procedure 

750.29  Measure  of  damages. 

750.30  Who  constitutes  a  proper  claimant. 

750.31  The  submission  of  a  claim . 

750.32  The  contents  of  a  claim. 

750.33  Investigation;  general. 

750.34  Investigation;  when  required . 

750.35  Investigation;  responsibility  for. 

750.36  The  investigating  officer. 

750.37  Duties  of  the  investigating  officer. 

750.38  Contents  of  the  investigative  report. 

750.39  Action  by  the  commanding  officer  or 

officer  in  charge. 

750.40  Action  by  the  district  or  staff  legal 

officer. 

750.41  Approval  of  claims. 

750.42  Notice  and  appeal. 

750.43  Settlement  agreement. 

750.44  Payment  of  claims. 

750.45  Claims  in  favor  of  the  United  States 

750.46  Disclosure  of  information. 


Sec. 

750.47  Authority  for  issuance  of  instruc¬ 

tions  by  the  Judge  Advocate  Gen¬ 
eral. 

750.48  Single  service  assignment  of  responsi¬ 

bility  for  processing  of  claims. 

Subpart  A — Federal  Tort  Claims 

Authority:  S §  750.1  to  750.16  issued  under 
R.S.  161,  secs.  5031,  6011,  70A  Stat.  278,  875, 
as  amended;  5  U.S.C.  22,  10  U.S.C.  6031,  6011. 
Interpret  or  apply  secs.  2671-2680,  62  Stat. 
982-984,  as  amended;  28  U.S.C.  2671-2680. 

Administrative  Claims 
§  750.1  Definitions. 

The  term  “employee  of  the  Govern¬ 
ment”,  as  used  in  §§  750.1  to  750.16,  in¬ 
cludes  members  of  the  naval  forces  of  the 
United  States,  officers  or  employees  of  the 
Navy,  and  persons  acting  on  behalf  of 
the  Navy  in  an  official  capacity,  tempo¬ 
rarily  or  permanently  in  the  service  of 
the  United  States,  whether  with  or  with¬ 
out  compensation.  The  words  “Navy” 
and  “naval”  as  used  herein,  include  the 
Marine  Corps  except  where  the  context 
indicates  otherwise. 

§  750.2  Statutory  authority. 

Pursuant  to,  and  subject  to  the  limita¬ 
tions  of,  Part  2  of  the  Federal  Tort  Claims 
Act  as  amended  (28  U.S.C.  2671-2680), 
the  Secretary  of  the  Navy,  or  his  de¬ 
signee  for  the  purpose,  acting  on  behalf 
of  the  United  States,  is  authorized  to 
consider,  ascertain,  adjust,  determine  and 
settle  any  claim  for  money  damages  of 
$2,500  or  less  against  the  United  States 
for  injury  or  loss  of  property  or  personal 
injury  or  death  caused  by  the  negligent 
or  wrongful  act  or  omission  of  any  em¬ 
ployee  of  the  Government  while  acting 
within  the  scope  of  his  office  or  employ¬ 
ment,  under  circumstances  where  the 
United  States,  if  a  private  person,  would 
be  liable  to  the  claimant,  in  accordance 
with  the  law  of  the  place  where  the  act 
or  omission  occurred. 

§  750.3  Scope  of  provisions  governing 
administrative  settlement  of  Federal 
tort  claims  under  Title  28,  United 
States  Code. 

(a)  Subject  to  the  exceptions  set  forth 
in  paragraphs  (b)  and  (c)  of  this  section, 
the  provisions  governing  administrative 
settlement  of  Federal  tort  claims  under 
Title  28,  United  States  Code  and  §§  750.1 
to  750.7  provide  the  exclusive  authoriza¬ 
tion  and  procedure  whereby  the  Secre¬ 
tary  of  the  Navy  or  his  designee  may 
consider,  ascertain,  adjust,  determine 
and  settle  claims  for  money  damages  of 
$2,500  or  less  against  the  United  States 
for  injury  or  loss  of  property  or  personal 
injury  or  death  determined  to  have  been 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  Gov¬ 
ernment  while  acting  within  the  scope 
of  his  office  or  employment,  under  cir¬ 
cumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the 
claimant  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission 
occurred. 

(b)  The  provisions  of  the  Federal  Tort 
Claims  Act  and  §§  750.1  to  750.7  do  not 
apply  to: 

(1)  Any  claim  based  upon  an  act  or 
omission  of  an  employee  of  the  Govern¬ 
ment,  exercising  due  care,  in  the  execu¬ 


1 

tion  of  a  statute  or  regulation,  whether 
or  not  such  statute  or  regulation  be  valid; 
or  based  upon  the  exercise  or  perform¬ 
ance  of,  or  the  failure  to  exercise  or  per¬ 
form,  a  discretionary  function  or  duty 
on  the  part  of  the  Navy  or  an  employee 
of  the  Government,  whether  or  not  the 
discretion  involved  may  be  abused. 

(2)  Any  claim  arising  out  of  the  loss, 
miscarriage,  or  negligent  transmission  of 
letters  or  postal  matter. 

(3)  Any  claim  arising  in  respect  of  the 
assessment  or  collection  of  any  tax  or 
customs  duty,  or  the  detention  of  any 
goods  or  merchandise  by  any  officer  of 
customs  or  excise  or  any  other  law- 
enforcement  officer. 

(4)  Any  claim  for  which  a  remedy  is 
provided  by  the  act  of  March  9,  1920,  as 
amended  (46  U.S.C.  741-752)  or  the  act 
of  March  3,  1925,  as  amended  (46  U.S.C. 
781-790)  relating  to  claims  or  suits  in 
admiralty  against  the  United  States. 

(5)  Any  claim  arising  out  of  an  act 
or  omission  of  any  employee  of  the  Gov¬ 
ernment  in  administering  the  provisions 
of  the  Trading  With  the  Enemy  Act  as 
amended  (50  U.S.C.  App.  1-39). 

(6)  Any  claim  for  damages  caused  by 
the  imposition  or  establishment  of  a 
quarantine  by  the  United  States. 

(7)  Any  claim  arising  from  the  activ¬ 
ities  of  the  Panama  Canal  Company. 

(8)  Any  claim  arising  out  of  assault, 
battery,  false  imprisonment,  false  arrest, 
malicious  prosecution,  abuse  of  process, 
libel,  slander,  misrepresentation,  deceit, 
or  interference  with  contract  rights. 

(9)  Any  claim  for  damages  caused  by 
the  fiscal  operations  of  the  Treasury  or 
by  the  regulation  of  the  monetary  system. 

(10)  Any  claim  arising  out  of  the 
combatant  activities  of  the  military  or 
naval  forces,  or  the  Coast  Guard,  during 
time  of  war. 

(11)  Any  claim  arising  in  a  foreign 
country. 

(12)  Any  claim  arising  from  the  activ¬ 
ities  of  the  Tennessee  Valley  Authority. 

(c)  Although  not  expressly  excepted 
from  the  application  of  the  provisions 
governing  administrative  settlement  of 
Federal  tort  claims  under  Title  28,  United 
States  Code,  the  following  types  of  claims 
shall  not  be  considered  administratively 
under  the  provisions  of  §§  750.1  to  750.7: 

(1)  Any  claim  for  the  personal  injury 
or  death  of  a  member  of  the  naval  forces 
of  the  United  States  incurred  in  line  of 
duty. 

(2)  Any  claim  for  the  personal  injury 
or  death  of  a  civilian  employee  of  the 
Navy  to  whom  the  Federal  Employees’ 
Compensation  Act  as  amended  (5  U.S.C. 
751-793)  is  applicable. 

(3)  Any  claim  of  military  personnel  or 
civilian  employees  of  the  Navy  for  dam¬ 
age  to  or  loss,  destruction,  capture,  or 
abandonment  of  personal  property  occur¬ 
ring  incident  to  their  service,  which  claim 
is  cognizable  under  10  U.S.C.  2732  and 
the  applicable  Navy  Personnel  Claims 
Regulations  (Part  751  of  this  chapter). 

§  750.4  Effect  on  prior  legislation. 

(a)  With  respect  to  claims  cognizable 
under  the  provisions  governing  adminis¬ 
trative  settlement  of  Federal  tort  claims 
under  Title  28,  United  States  Code,  sec¬ 
tion  424  of  the  Federal  Tort  Claims  Act 
(the  only  section  of  the  original  law  not 
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repealed  by  Public  Law  773,  80th  Cong.) 
repeals  all  provisions  of  law  authorizing 
the  Navy  to  consider,  ascertain,  adjust, 
or  determine  claims  on  account  of  dam¬ 
age  to  or  loss  of  property  or  on  account 
of  personal  injury  or  death,  with  respect 
to  which  causation  by  the  negligent  or 
wrongful  act  or  omission  of  any  employee 
of  the  Government  while  acting  within 
the  scope  of  his  office  or  employment  is  a 
jurisdictional  fact. 

(b)  Section  424  of  the  Federal  Tort 
Claims  Act  further  provided  that  nothing 
contained  therein  should  be  deemed  to 
repeal  any  provision  of  law  authorizing 
the  Navy  to  consider,  ascertain,  adjust, 
settle,  determine,  or  pay  any  claim  on 
account  of  damage  to  or  loss  of  property, 
or  on  account  of  personal  injury  or  death, 
in  cases  in  which  such  damage,  loss, 
injury,  or  death  was  not  caused  by  any 
negligent  or  wrongful  act  or  omission  of 
an  employee  of  the  Government  while 
acting  within  the  scope  of  his  office  or 
employment,  or  any  other  claim  not 
cognizable  under  the  administrative 
claims  provisions  of  Part  2  of  the  Federal 
Tort  Claims  Act,  now  revised  and  em¬ 
bodied  in  Title  28,  United  States  Code. 

§  750.5  Claims  in  excess  of  $2,500. 

The  Navy  does  not  have  legal  authori¬ 
zation  under  the  Federal  Tort  Claims  Act 
to  pay  claims  in  excess  of  $2,500  even 
though  they  are  otherwise  cognizable 
under  the  provisions  governing  adminis¬ 
trative  settlement  of  Federal  tort  claims 
under  Title  28,  United  States  Code.  The 
claimant’s  remedy  in  such  cases  is  by 
civil  action  in  the  United  States  district 
court  for  the  district  where  the  claimant 
resides  or  wherein  the  act  or  omission 
complained  of  occurred,  as  set  forth  in 
the  civil  action  provisions  of  28  U.S.C. 
1346(b),  and  §§  750.8  to  750.16. 

§  750.6  Attorney  s’  fees. 

(a)  The  Secretary  of  the  Navy  or  his 
designee  making  an  award  pursuant  to 
the  provisions  governing  administrative 
settlement  of  Federal  tort  claims  under 
Title  28,  United  States  Code  and  §§  750.1 
to  750.7  may,  as  a  part  of  the  award, 
determine  and  allow  reasonable  attor¬ 
neys’  fees  which,  if  the  amount  awarded 
is  $500  or  more,  are  not  to  exceed  10  per 
centum  of  the  sum  approved.  Attorneys' 
fees  so  determined  are  to  be  paid  to  the 
attorney  representing  the  claimant  out 
of,  but  not  in  addition  to,  the  amount  of 
the  award.  The  limitation  of  10  per 
centum  does  not  apply  when  the  award 
is  less  than  $500. 

(b)  The  authority  to  fix  attorneys’  fees 
as  set  forth  in  paragraph  (a)  of  this 
section  may  be  exercised  only  upon  the 
written  request  of  both  the  claimant  and 
his  attorney. 

§  750.7  Statute  of  limitations. 

Every  claim  against  the  United  States 
for  $2,500  or  less,  to  be  cognizable  under 
the  provisions  governing  administrative 
settlement  of  Federal  tort  claims  under 
Title  28,  United  States  Code,  and  §§  750.1 
to  750.7  must  be  presented  in  writing  to 
the  Navy  within  two  years  after  the  claim 
accrued  or  be  forever  barred. 


Suit  Against  the  United  States 
§  750.8  Statutory  authority  for  action. 

(a)  Pursuant  to,  and  subject  to  the 
limitations  of,  Part  3  of  the  Federal  Tort 
Claims  Act  as  amended  (28  U.S.C.  1254, 
1255,  1346, 1402,  2402,  2411,  2412,  2674) , 
the  United  States  district  court  for  the 
district  where  the  plaintiff  resides  or 
wherein  the  act  of  omission  complained 
of  occurred,  including  the  United  States 
District  Court  for  the  District  of  the 
Canal  Zone  and  the  District  Court  of  the 
Virgin  Islands,  sitting  without  a  jury,  has 
exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for 
money  damages,  for  injury  or  loss  of 
property,  or  personal  injury  or  death 
caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  employee  of  the  Gov¬ 
ernment  while  acting  within  the  scope  of 
his  office  or  employment,  under  circum¬ 
stances  where  the  United  States,  if  a 
private  person,  would  be  liable  to  the 
claimant  for  such  damage,  loss,  injury, 
or  death  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission 
occurred. 

(b)  The  jurisdiction  conferred  as  set 
forth  in  paragraph  (a)  of  this  section 
includes  jurisdiction  of  any  set-off,  coun¬ 
terclaim,  or  other  claim  or  demand  what¬ 
ever  on  the  part  of  the  United  States 
agaipst  any  plaintiff  commencing  an 
action  under  28  U.S.C.  1346(b). 

§  750.9  Scope  of  civil  action  provisions 
of  28  U.S.C.  1346(b). 

(a)  The  remedies  provided  by  28  U.S.C. 
1346(b)  with  respect  to  civil  action 
against  the  United  States  are  the  exclu¬ 
sive  remedies  whereby  action  may  be 
brought  upon  claims  against  the  United 
States,  for  money  damages,  for  injury  or 
loss  of  property  or  personal  injury  or 
death  caused  by  the  negligent  or  wrong¬ 
ful  act  or  omission  of  any  employee  of 
the  Government  while  acting  within  the 
scope  of  his  office  or  employment,  under 
circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the 
claimant  for  such  damage,  loss,  injury, 
or  death  in  accordance  with  the  law  of 
the  place  where  the  act  or  omission 
occurred. 

(b)  The  types  of  claims  listed  in 
§  750.3(b)  (1)  — (12)  are  expressly  ex¬ 
cepted  from  the  application  of  28  U.S.C. 
1346(b). 

§  750.10  Extent  of  Government  liability. 

(a)  Subject  to  the  provisions  of  Title 
28,  United  States  Code,  the  United  States 
is  liable  in  respect  of  claims  cognizable 
thereunder,  in  the  same  manner,  and  to 
the  same  extent,  as  a  private  individual 
under  like  circumstances,  but  is  not  liable 
for  interest  prior  to  judgment,  or  for 
punitive  damages.  If,  however,  in  any 
case  wherein  death  was  caused,  the  law 
of  the  place  where  the  act  or  omission 
complained  of  occurred,  provides,  or  has 
been  construed  to  provide,  for  damages 
only  punitive  in  nature,  the  United  States 
is  liable  for  actual  or  compensatory  dam¬ 
ages,  measured  by  the  pecuniary  injuries 
resulting  from  such  death  to  the  persons, 
respectively,  for  whose  benefit  the  action 
was  brought,  in  lieu  thereof. 


(b)  On  all  final  judgments  rendered 
against  the  United  States  in  actions  insti¬ 
tuted  under  28  U.S.C.  1346(b),  interest 
is  to  be  computed  at  the  rate  of  4  per 
centum  per  annum  from  the  date  of 
judgment  up  to,  but  not  exceeding,  30 
days  after  the  date  of  approval  of  any 
appropriation  act  providing  for  payment 
of  the  judgment. 

(c)  Costs  are  to  be  allowed  in  all  courts 
to  the  successful  claimant  but  such  costs 
are  not  to  include  attorneys’  fees. 

§  750.11  Compromise  settlements. 

The  Attorney  General,  with  the  ap¬ 
proval  of  the  court,  is  authorized  to  arbi¬ 
trate,  compromise,  or  settle  any  claim 
cognizable  under  the  civil  action  provi¬ 
sions  of  28  U.S.C.  1346(b),  after  the 
commencement  of  an  action  thereon. 
Any  such  award,  compromise,  or  settle¬ 
ment  made  by  the  Attorney  General  is 
required  to  be  paid  by  the  Navy  out  of 
appropriations  made  therefor. 

§  750.12  Effect  of  judgment. 

The  judgment  in  an  action  brought 
under  Title  28  U.S.C.  1346(b)  constitutes 
a  complete  bar  to  any  action  by  the 
claimant,  by  reason  of  the  same  subject 
matter,  against  the  employee  of  the  Gov¬ 
ernment  whose  act  or  omission  gave  rise 
to  the  claim. 

§  750.13  Attorneys’  fees. 

The  court  rendering  a  judgment  for 
the  plaintiff,  or  the  Attorney  General 
making  an  arbitration,  compromise,  or 
settlement,  pursuant  to  28  U.S.C.  1346(b) 
or  2677,  respectively,  may  as  a  part  of  the 
judgment  or  settlement,  determine  and 
allow  reasonable  attorneys’  fees,  which, 
if  the  recovery  is  $500  or  more,  are  not 
to  exceed  20  per  centum  of  the  amount 
recovered,  to  be  paid  to  the  attorney  rep¬ 
resenting  the  claimant  out  of,  but  not  in 
addition  to,  the  amount  of  the  judgment 
or  settlement  recovered. 

§  750.14  Action  on  claims  previously 
presented  administratively. 

(a)  No  action  can  be  instituted  upon  a 
claim  against  the  United  States  which 
has  been  presented  to  the  Navy  pursuant 
to  the  provisions  governing  administra¬ 
tive  settlement  of  Federal  tort  claims 
under  Title  28,  United  States  Code,  and 
§§  750.1  to  750.7  unless  the  Navy  has 
made  final  disposition  of  the  claim.  The 
claimant  may,  however,  upon  15  days' 
written  notice,  withdraw  the  claim  from 
consideration  by  the  Navy  and  commence 
action  thereon.  No  action  on  a  claim 
so  withdrawn  from  consideration  by  the 
Navy  may  be  instituted  for  any  sum  in 
excess  of  the  claim  presented  to  the 
Navy,  except  where  the  increased  amount 
is  based  on  newly  discovered  evidence  not 
reasonably  discoverable  at  the  time  of 
presenting  the  claim  to  the  Navy,  or  upon 
allegation  and  proof  of  intervening  facts, 
relating  to  the  amount  of  the  claim. 

(b)  The  disposition  of  any  claim  made 
by  the  Attorney  General  or  the  Secretary 
of  the  Navy  or  his  designee  is  not  com¬ 
petent  evidence  of  liability  or  amount  of 
damages. 

§  750.15  Statute  of  limitations. 

An  action  against  the  United  States 
pursuant  to  28  US.C.  1346(b),  must  be 
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begun  within  two  years  after  the  claim 
accrued,  or  be  forever  barred.  If  a  claim 
not  exceeding  $2,500  has  been  presented 
in  writing  to  the  Navy  within  that  period 
of  time,  suit  thereon  shall  not  be  barred 
until  the  expiration  of  a  period  of  six 
months  after  either  the  date  of  with¬ 
drawal  of  such  claim  from  the  Navy  or 
the  date  of  mailing  notice  by  the  Navy 
of  final  disposition  of  the  claim. 

§  750.16  Appeal. 

(a)  The  United  States  courts  of  ap¬ 
peals  have  jurisdiction  of  appeals  from 
final  decisions  of  the  district  courts  of 
the  United  States,  the  United  States  Dis¬ 
trict  Court  for  the  District  of  the  Canal 
Zone,  and  the  District  Court  of  the  Virgin 
Islands  in  actions  brought  under  28 
U.S.C.  1346(b) . 

(b)  The  United  States  Court  of  Claims 
has  jurisdiction  to  review  by  appeal  final 
judgments  in  the  district  courts  in  civil 
actions  based  on  tort  claims  brought 
under  28  U.S.C.  1346(b),  if  the  notice  of 
appeal  filed  in  the  district  court  has 
affixed  thereto  the  written  consent  on 
behalf  of  all  the  appellees  that  the  appeal 
be  taken  to  the  Court  of  Claims.  Appeals 
to  the  Court  of  Claims  in  such  cases  shall 
be  taken  within  3  months  after  the  entry 
of  the  final  judgment  of  the  district  court. 

(c)  Cases  in  the  courts  of  appeals  may 
be  reviewed  by  the  Supreme  Court  of  th'e 
United  States  by  writ  of  certiorari,  by 
appeal,  or  by  certification  of  questions  of 
law,  as  provided  in  28  U.S.C.  1254.  Cases 
in  the  Court  of  Claims  may  be  reviewed 
by  the  Supreme  Court  by  writ  of  certio¬ 
rari  or  by  certification  of  questions  of 
law,  as  provided  in  28  U.S.C.  1255. 

Subpart  B — Other  Administrative 
Claims 

Authositt:  Si  750.17  to  750.28  issued  under 
R.S.  161,  secs.  5081,  6011,  70A  Stat.  278,  875, 
aa  amended;  5  U.S.C.  22,  10  U.S.C.  5031,  6011. 
Interpret  or  apply  secs.  2733,  7625,  70A  Stat. 
153,  473,  as  amended;  10  U.S.C.  2733,  7625. 

Military  Claims  Act  (10  U.S.C.  2733) 

§  750.17  Definitions. 

As  used  in  §§  750.17  to  750.26: 

(a)  The  word  “claim”  refers  to  any 
demand  for  payment  submitted  by  any 
individual,  partnership,  association,  cor¬ 
poration,  or  political  entity,  including 
countries,  states,  territories,  and  political 
subdivisions  thereof,  but  excluding  the 
Federal  Government  of  the  United  States 
and  its  instrumentalities. 

(b)  The  words  “military  personnel  or 
civilian  employees  of  the  Navy”  include 
all  military  personnel  of  the  Navy,  pris¬ 
oners  of  war  and  interned  enemy  aliens 
engaged  by  the  Navy  in  labor  for  pay, 
and  volunteer  workers  and  others  serving 
as  employees  of  the  Navy  whether  with 
or  without  compensation. 

(c)  The  words  “Navy”  or  “naval”  in¬ 
clude  the  Marine  Corps  unless  the  con¬ 
text  indicates  a  contrary  intention. 

(d)  The  word  “military”  includes 
“naval.” 

§  750.18  Statutory  authority. 

10  U.S.C.  2733,  commonly  known  as  the 
Military  Claims  Act,  authorizes  the  Sec¬ 
retary  of  the  Navy  to  pay  certain  types 
of  claims  when  they  are  substantiated  in 
such  manner  as  he  by  regulations  may 


prescribe.  The  claim  must  be  for  damage 
to  or  loss  or  destruction  of  property,  real 
or  personal,  or  for  personal  injury  or 
death  caused  by  military  personnel  or 
civilian  employees  of  the  Navy  while 
acting  within  the  scope  of  their  employ¬ 
ment,  or  otherwise  incident  to  noncom¬ 
bat  activities  of  the  Navy,  including 
claims  for  damage  to  or  loss  or  destruc¬ 
tion,  by  criminal  acts,  of  registered  or 
insured  mail  while  in  the  possession  of 
the  military  authorities,  claims  for  dam¬ 
age  to  or  loss  or  destruction  of  personal 
property  bailed  to  the  Government  and 
claims  for  damages  to  real  property 
incident  to  the  use  and  occupancy  there¬ 
of,  whether  under  a  lease,  express  or 
implied,  or  otherwise.  The  authority  to 
pay  a  claim  may  be  delegated,  subject  to 
appeal  to  the  Secretary  of  the  Navy  and 
under  such  regulations  as  he  may  pre¬ 
scribe,  to  such  other  officer  or  officers  as 
he  may  designate  for  such  purposes  when 
the  amount  to  be  paid  is  $1,000  or  less, 
but  may  be  delegated  only  to  the  Judge 
Advocate  General  when  the  amount  ex¬ 
ceeds  $1,000  and  does  not  exceed  $5,000. 
When  such  a  claim  is  in  excess  of  $5,000, 
the  Secretary  of  the  Navy  may  make  a 
partial  payment  of  $5,000  and  refer  the 
balance  to  Congress  for  its  consideration. 

§  750.19  Scope  of  10  U.S.C.  2733. 

(a)  Subject  to  the  exceptions  set  forth 
in  paragraph  (b)  of  this  section,  claims 
not  in  excess  of  $2,500  for  damage  to  or 
loss  or  destruction  of  real  or  personal 
property  or  for  personal  injury  or  death, 
caused  by  military  personnel  or  civilian 
employees  of  the  Navy  while  acting  with¬ 
in  the  scope  of  their  employment,  or 
otherwise  incident  to  noncombat  activi¬ 
ties  of  the  Navy,  including  claims  for 
damages  to  or  loss  or  destruction,  by 
criminal  acts,  of  registered  or  insured 
mail  while  in  the  possession  of  the  mili¬ 
tary  authorities,  claims  for  damage  to 
or  loss  or  destruction  of  personal  prop¬ 
erty  bailed  to  the  Government  and 
claims  for  damage  to  real  property  inci¬ 
dent  to  the  use  and  occupancy  thereof, 
whether  under  a  lease,  express  or  implied, 
or  otherwise,  are  payable  by  the  Secre¬ 
tary  of  the  Navy  or  his  designees  under 
10  U.S.C.  2733  and  §§  750.17  to  750.26. 

(b)  The  provisions  of  10  U.S.C.  2733 
and  §§  750.17  to  750.26  do  not  apply  to: 

(1)  Any  claim  for  damage,  loss, 
destruction,  injury,  or  death  which  was 
proximately  caused,  in  whole  or  in  part, 
by  any  negligence  or  wrongful  act  on  the 
part  of  the  claimant,  his  agent  or  his 
employee. 

(2)  Any  claim  for  damage,  loss, 
destruction,  injury,  or  death  resulting 
from  action  by  the  enemy,  or  resulting 
directly  or  indirectly  from  any  act  by 
armed  forces  engaged  in  combat. 

(3)  Any  claim  for  reimbursement  for 
medical  or  hospital  services  furnished  at 
the  expense  of  the  United  States  or,  in 
the  case  of  burial,  for  such  portion  of 
the  expense  thereof  as  may  be  otherwise 
paid  by  the  United  States. 

(4)  Any  claim  for  personal  injury  or 
death  of  military  personnel  or  civilian 
employees  of  the  Navy  if  such  injury  or 
death  occurs  incident  to  their  service. 

(5)  Any  claim  of  military  personnel  or 
civilian  employees  of  the  Navy  for  dam¬ 
age  to  or  loss,  destruction,  capture,  or 


abandonment  of  personal  property  occur¬ 
ring  incident  to  their  service,  which 
claim  is  cognizable  under  10  U.S.C.  2732 
and  the  applicable  Navy  Personnel 
Claims  Regulations  (Part  751  of  this 
chapter) . 

(6)  Any  claim  the  cause  of  which  has 
been  determined  to  be  the  negligent  or 
wrongful  act  or  omission  of  an  employee 
of  the  Government  (as  defined  in  §  750.1) 
while  acting  within  the  scope  of  his  office 
or  employment,  and  which  is  in  all  other 
respects  within  the  cognizance  of  the 
provisions  governing  administrative  set¬ 
tlement  of  Federal  tort  claims  under 
Title  28,  United  States  Code,  and  §§  750.1 
to  750.7. 

(7)  Any  claim  arising  in  a  foreign 
country  or  possession  thereof  which  is 
cognizable  under  the  provisions  of  the 
Foreign  Claims  Act  (10  U.S.C.  2734)  and 
regulations  issued  pursuant  thereto  (in¬ 
cluding  Part  753  of  this  chapter) . 

(8)  Any  claim  cognizable  under  10 
U.S.C.  7622.  (This  law  relates  to  ad¬ 
miralty  claims  and  to  claims  for  dam¬ 
ages  caused  by  naval  vessels.) 

(9)  Any  claim  for  damage  to  or  loss 
or  destruction  of  property  founded  in 
contract,  express  or  implied,  with  the 
exception  of  claims  arising  from  the  bail¬ 
ment  of  personal  property  to  the  Gov¬ 
ernment  and  from  the  use  and  occupancy 
of  real  property  as  set  forth  in  §  §  750.22 
and  750.23. 

(10)  Any  claim  for  the  rent  of  real  or 
personal  property. 

(11)  Any  claim  involving  the  infringe¬ 
ment  of  patents. 

§  750.20  Claims  in  excess  of  $1,000. 

(a)  Claims  in  excess  of  $1,000  but  not 
in  excess  of  $5,000  are  payable  only  by 
the  Secretary  of  the  Navy,  and,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  by  the  Judge  Advocate  Gen¬ 
eral. 

(b)  Claims  in  excess  of  $5,000,  if  other¬ 
wise  within  the  scope  of  the  Military 
Claims  Act  (10  U.S.C.  2733) ,  may  be  paid 
partially  in  the  amount  of  $5,000  by  the 
Secretary  of  the  Navy  who  may  then 
report  the  excess  to  Congress  for  its  con¬ 
sideration.  Such  claims,  if  found  to  be 
meritorious,  will  ordinarily  be  reported 
to  Congress  in  a  deficiency  appropriation 
bill,  obviating  the  claimant's  initiation  of 
private  relief  legislation. 

§  750.21  Claims  “otherwise  incident  to 
noncombat  activities”  of  the  Depart¬ 
ment  of  the  Navy. 

Claims  for  damage  to  or  loss  or  de¬ 
struction  of  property,  real  or  personal,  or 
for  personal  injury  or  death,  although 
not  shown  to  have  been  caused  by  any 
particular  act  or  omission  of  military 
personnel  or  civilian  employees  of  the 
Navy  while  acting  within  the  scope  of 
their  employment,  are  payable  under  the 
provisions  of  the  Military  Claims  Act  (10 
U.S.C.  2733)  if  otherwise  incident  to  non¬ 
combat  activities  of  the  Navy.  Claims 
within  this  category  are  those  arising  out 
of  authorized  activities  which  are  pecu¬ 
liarly  military  activities  having  little 
parallel  in  civilian  pursuits,  and  out  of 
situations  in  which  the  Government  has 
historically  assumed  a  broad  liability, 
such  as  claims  for  damage  or  injury 
arising  from,  and  which  are  the  natural 
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or  probable  results  or  Incidents  of :  ma¬ 
neuvers  and  special  exercises;  practice 
firing  of  heavy  guns;  practice  bombing; 
naval  exhibitions;  operation  of  missiles, 
aircraft  and  of  antiaircraft  equipment; 
use  of  barrage  balloons;  use  of  instru¬ 
mentalities  having  latent  mechanical 
defects  not  traceable  to  negligent  acts  or 
omissions;  explosions  of  ammunition; 
movement  of  combat  vehicles  or  other 
vehicles  designed  especially  for  military 
use;  and  the  use  and  occupancy  of  real 
estate. 

§  750.22  Bailed  personal  property. 

(a)  Claims  for  damage  to  or  loss  or 
destruction  of  personal  property  loaned, 
rented,  or  otherwise  bailed  to  the  Gov¬ 
ernment  under  an  agreement,  expressed 
or  implied,  are  payable  under  the  provi¬ 
sions  of  the  Military  Claims  Act  (10 
U.S.C.  2733)  even  though  legally  en¬ 
forceable  against  the  Government  as 
contract  claims,  unless  by  express  agree¬ 
ment  the  bailor  has  assumed  the  risk  of 
damage,  loss  or  destruction.  Subject  to 
the  exceptions  set  forth  in  §  750.19(b), 
the  cause  of  loss  is  immaterial. 

(b)  Claims  of  prisoners  of  war  and  of 
interned  enemy  aliens  for  damage  to  or 
loss  or  destruction  of  personal  property 
in  the  custody  of  the  Government  are 
payable  only  when  the  proximate  cause 
of  the  damage,  loss,  or  destruction  is 
shown  to  be  the  tortious  act  or  omission 
of  military  personnel  or  civilian  employ¬ 
ees  of  the  Navy.  The  authority  to  pay 
claims  of  this  nature  is  also  subject  to 
the  exceptions  set  forth  in  §  750.19(b) . 

(c)  Claims  in  the  category  covered  by 
this  section  may,  if  deemed  in  the  best 
interests  of  the  Government,  be  proc¬ 
essed  as  contract  claims  through  the 
General  Accounting  Office. 

§  750.23  Use  and  occupancy  of  real 
property. 

(a)  Subject  to  the  exceptions  set  forth 
in  §  750.19(b),  claims  for  damage  to  real 
property  incident  to  the  use  and  occu¬ 
pancy  thereof  by  the  Government, 
whether  under  a  lease,  express  or  implied, 
or  otherwise,  are  payable  under  the  pro¬ 
visions  of  the  Military  Claims  Act  (10 
U.S.C.  2733)  even  though  legally  enforce¬ 
able  against  the  Government  as  contract 
claims. 

(b)  Claims  in  the  category  covered  by 
this  section  may,  if  deemed  in  the  best 
interests  of  the  Government,  be  proc¬ 
essed  as  contract  claims  through  the 
General  Accounting  Office. 

§  750.24  Damage,  loss,  or  destruction  of 
mail. 


(a)  Claims  for  damage  to  or  loss  or 
destruction,  by  criminal  acts,  of  regis¬ 
tered  or  insured  mail  while  in  the  pos¬ 
session  of  the  military  authorities  are 
payable  under  the  Military  Claims  Act 
(10  U.S.C.  2733).  This  provision  of  the 
act  is  in  the  nature  of  an  exception  to 
the  general  requirement  that  the  dam¬ 
age,  loss,  or  destruction  of  personal  prop¬ 
erty,  in  order  to  be  compensable  there¬ 
under,  be  caused  by  military  personnel 
or  civilian  employees  of  the  Navy  while 
acting  within  the  scope  of  their  employ¬ 
ment,  or  be  otherwise  incident  to  non¬ 
combat  activities  of  the  Navy.  In  effect, 
this  provision  makes  it  possible  for  the 


Navy  to  relieve  the  Post  Office  Depart¬ 
ment  of  its  obligation  as  an  insurer  with 
respect  to  registered  and  insured  mail 
relinquished  into  the  possession  of  the 
Navy  for  transportation  or  delivery  to 
the  addressee.  For  this  reason,  any 
award  to  a  claimant  for  the  damage  to 
or  loss  or  destruction  of  registered  or 
insured  mail  while  in  the  possession  of 
the  military  authorities,  where  the  dam¬ 
age,  loss,  or  destruction  results  from  a 
criminal  act,  shall  be  limited  in  amount 
to  the  indemnity  to  which  the  claimant 
would  be  entitled  from  the  P06t  Office 
Department  in  accordance  with  the  reg¬ 
istry  or  insurance  fee  paid,  and  shall  be 
in  all  other  respects  subject  to  the  condi¬ 
tions  of  and  limitations  upon  indemnity 
set  forth  in  the  Postal  Manual,  United 
States  Post  Office  Department  (cf.  39 
CFR  Part  54),  as  applicable  to  the  pay¬ 
ment  of  indemnity  by  the  Post  Office 
Department  where  the  damage,  loss,  or 
destruction  occurs  while  the  mail  matter 
is  in  the  possession  of  that  department. 

(b)  Claims  for  damage  to  or  loss  or 
destruction  of  mail  matter  of  any  class, 
whether  or  not  such  mail  is  insured  or 
registered,  are  payable,  upon  proper  sub¬ 
stantiation,  if  shown  to  have  been  caused 
by  military  personnel  or  civilian  employ¬ 
ees  of  the  Navy  while  acting  within  the 
scope  of  their  employment,  or  if  other¬ 
wise  incident  to  noncombat  activities  of 
the  Navy,  or  if  within  the  provisions  of 
§  750.22  with  respect  to  bailed  personal 
property.  However,  failure  to  insure  or 
register  mail  containing  money  or  arti¬ 
cles  of  substantial  value  may  constitute 
negligence  on  the  part  of  the  claimant 
which  will  preclude  recovery.  In  claims 
for  damage,  loss,  or  destruction  of  mail 
matter  not  resulting  from  criminal  acts, 
the  amount  of  the  award  is  not  limited 
to  the  amount  of  coverage  provided  by 
the  insurance  or  registry  fee  paid  to  the 
Post  Office  Department,  but  is  governed 
by  the  general  provisions  of  §  750.29  with 
respect  to  measure  of  damages.  If 
claimed,  additional  damages  may  be 
recovered  in  mail  cases  in  the  amount 
of  postage  and  any  registration  or  insur¬ 
ance  or  other  special  fees  prepaid,  except 
that  no  such  postage  or  fees  shall  be 
paid  if  actual  delivery  of  the  mail  matter 
is  made  to  the  correct  addressee. 

(c)  In  addition  to  the  exceptions  set 
forth  in  §  750.19(b) ,  the  provisions  of  the 
Military  Claims  Act  do  not  apply  to: 

(1)  Any  claim  for  damage,  loss,  or 
destruction  of  mail  matter  occurring 
prior  to  delivery  by  the  Post  Office 
Department  to  authorized  military  per¬ 
sonnel  or  civilian  employees  of  the  Navy 
(e.g.,  designated  Navy  mail  clerks  and 
assistant  Navy  mail  clerks,  mail  order¬ 
lies,  and  postal  officers) . 

(2)  Any  claim  for  damage,  loss,  or 
destruction  of  mail  matter  occurring  due 
to  the  fault  of  or  while  in  the  hands  of 
bonded  personnel. 

(3)  Any  claim  for  damage,  loss,  or 
destruction  of  mail  matter  arising  after 
resumption  of  possession  by  the  Post 
Office  Department  (e.g.,  for  the  purpose 
of  forwarding  to  the  addressee  at  a  dif¬ 
ferent  address)  and  prior  to  redelivery  to 
authorized  military  personnel  or  civilian 
employees  of  the  Navy  charged  with 
transportation  or  distribution  to  the 
addressee. 


§  750.25  Claims  arising  in  foreign  coun¬ 
tries. 

(a)  There  are  no  geographical  limita¬ 
tions  upon  the  scope  of  application  of  the 
Military  Claims  Act  (10  U.S.C.  2733) 
and  §§750.17  to  750.26.  The  Foreign 
Claims  Act  (10  U.S.C.  2734)  and  regu¬ 
lations  issued  pursuant  thereto  (in¬ 
cluding  Part  753  of  this  chapter) , 
however,  have  preemptive  application 
to  claims  for  damage  to  or  loss  or  de¬ 
struction  of  real  or  personal  property, 
and  for  personal  injury  or  death,  caused 
by  military  forces  or  individual  members 
thereof,  whether  military  personnel  or 
civilian  employees,  or  otherwise  incident 
to  noncombat  activities  of  such  forces,  in 
a  foreign  country,  to  public  property  lo¬ 
cated  therein,  or  to  the  privately  owned 
property  or  to  the  persons  of  inhabitants 
of  a  foreign  country.  Any  claim  which 
arises  in  a  foreign  country,  therefore,  and 
which  is  within  the  scope  of  the  Foreign 
Claims  Act.  is  precluded  from  considera¬ 
tion  under  the  Military  Claims  Act.  Any 
claim  which  arises  in  a  foreign  country 
and  is  for  any  reason  not  cognizable 
under  the  Foreign  Claims  Act  and  the 
regulations  issued  thereunder,  however, 
may  be  considered  and  paid  under  the 
Military  Claims  Act  and  §§  750.17  to 
750.26  provided  it  is  in  all  respects  within 
the  scope  thereof. 

(b)  In  addition  to  the  exceptions  set 
forth  in  §  750.19(b) ,  the  provisions  of  the 
Military  Claims  Act  do  not  apply  to  any 
claim  arising  in  a  foreign  country,  of  an 
inhabitant  of  a  foreign  country  who  is  a 
national  of  a  country  at  war  with  the 
United  States  or  of  any  ally  of  such  an 
enemy  country,  unless  it  be  determined 
that  the  claimant  is  friendly  to  the 
United  States. 

(c)  Claims  arising  in  foreign  countries 
may,  in  proper  cases,  be  cognizable  under 
10  U.S.C.  7625  and  §§  750.27  and  750.28. 
They  are  expressly  excluded,  however, 
from  consideration  under  the  provisions 
governing  the  administrative  settlement 
of  Federal  tort  claims  under  Title  28, 
United  States  Code,  and  from  the  appli¬ 
cation  of  the  civil  action  provisions  of  28 
U.S.C.  1346(b). 

§  750.26  Statute  of  limitations. 

No  claim  may  be  settled  under  the 
Military  Claims  Act  (10  U.S.C.  2733)  un¬ 
less  it  is  presented  in  writing  within  two 
years  after  it  accrues.  However,  if  such 
accident  or  incident  occurs  in  time  of 
war  or  armed  conflict,  or  if  war  or  armed 
conflict  intervenes  within  two  years  after 
its  occurrence,  any  claim  may,  on  good 
cause  shown,  be  presented  within  two 
years  after  the  war  or  armed  conflict  is 
terminated.  For  the  purposes  of  the 
Military  Claims  Act,  the  dates  of  the  be¬ 
ginning  and  ending  of  an  armed  conflict 
are  the  dates  established  by  concurrent 
resolution  of  Congress  or  by  determina¬ 
tion  of  the  President. 

10  U.S.C.  7625 

§  750.27  Statutory  authority. 

Pursuant  to  and  subject  to  the  limita¬ 
tions  of  10  U.S.C.  7625,  the  Secretary  of 
the  Navy  is  authorized  to  consider,  ascer¬ 
tain,  adjust,  determine,  and  pay  the 
amounts  due  in  all  claims  for  damages 
(other  than  such  as  are  occasioned  by 
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vessels  of  the  Navy)  to  and  loss  of  pri¬ 
vately  owned  property,  where  the 
amount  of  the  claim  does  not  exceed 
$500,  for  which  damage  or  loss  members 
of  the  naval  service  are  found  to  be 
responsible. 

§  750.28  Scope  of  10  U.S.C.  7625. 

(a)  Subject  to  the  exceptions  and 
limitations  set  forth  in  paragraphs  (b) 
and  (c)  of  this  section,  10  U.S.C.  7625 
provides  authority  whereby  the  Secre¬ 
tary  of  the  Navy  may,  in  certain  re¬ 
stricted  circumstances,  consider,  ascer¬ 
tain,  adjust,  determine,  and  pay  claims 
not  in  excess  of  $500  for  damage  to  and 
loss  of  privately  owned  property,  for 
which  damage  or  loss  a  member  of  the 
naval  service  is  found  to  be  responsible. 

(b)  The  provisions  of  10  U.S.C.  7625 
and  S§  750.27  to  750.28  do  not  apply  to: 

(1)  Any  claim  in  excess  of  $500. 

(2)  Any  claim  for  personal  injury  or 
death. 

(3)  Any  claim  for  property  damage  or 
loss  occasioned  by  vessels  of  the  Navy. 

(4)  Any  claim  for  property  damage  or 
loss  for  which  civilian  employees  of  the 
naval  service  are  found  to  be  responsible. 

(5)  Any  claim  for  property  damage  or 
loss  caused  through  the  negligence  of 
members  of  the  naval  service  while  act¬ 
ing  within  the  scope  of  their  employment 
(4  Comp.  Gen.  876  <1925) ,  10  Comp.  Gen. 
229  (1930),  11  Comp.  Gen.  502  (1932)). 

(6)  Any  claim  or  part  thereof,  the 
amount  of  which  is  legally  recoverable 
by  the  claimant  under  an  indemnifying 
law  or  indemnity  contract. 

(7)  Any  subrogated  claim. 

(c)  Favorable  consideration  under  10 
U.S.C.  7625  of  claims  arising  from  acts 
or  omissions  of  members  of  the  naval 
service,  acting  outside  the  scope  of  their 
employment,  will  ordinarily  be  restricted 
to  claims  arising  from  acts  or  omissions 
involving  the  use  of  Navy  property. 

Subpart  C — General  Provisions:  Investigation  and 
Procedure 

Authority :  If  750.29  to  750.48  issued 
under  R A.  161,  secs.  5081,  6011,  70A  Stat.  278, 
375,  as  amended;  6  UJ3.C.  22,  10  UJ3.C.  5031, 
6011.  Interpret  or  apply  secs.  2671-2680,  62 
Stat.  982-984,  as  amended,  secs.  2733,  7625, 
70A  Stat.  153,  473,  as  amended;  28  U.S.C. 
2671-2680,  10  UJS.C.  2733. 7625. 

§  750.29  Measure  of  damages. 

/ 

(a)  In  claims  for  damage  to  or  loss 
or  destruction  of  property  cognizable 
under  the  provisions  governing  the  ad¬ 
ministrative  settlement  of  Federal  tort 
claims  under  Title  28,  United  States 
Code,  or  the  civil  action  provisions  of  28 
UJ3.C.  1346(b),  the  measure  of  damages 
is  determined  by  the  law  of  the  place 
where  the  act  or  omission  occurred.  In 
cases  cognizable  under  the  Military 
Claims  Act  (10  U.S.C.  2733)  and  10  U.S.C. 
7625,  however,  the  measure  of  damages 
shall  be  as  follows : 

(1)  If  the  property  has  been  or  can  be 
economically  repaired,  the  measure  of 
damages  shall  be  the  actual  or  estimated 
net  cost  of  the  repairs  necessary  to  re¬ 
store  the  property  to  substantially  the 
condition  which  existed  immediately 
prior  to  the  incident.  Damages  so  de¬ 
termined  shall  not,  however,  exceed  the 
value  of  the  property  immediately  prior 


to  the  incident  less  the  value  thereof 
immediately  after  the  incident.  To  de¬ 
termine  the  actual  or  estimated  net  cost 
of  repairs,  the  value  of  any  salvaged 
parts  or  materials  and  the  amount  of  any 
net  appreciation  in  value  effected 
through  the  repair  shall  be  deducted 
from  the  actual  or  estimated  gross  cost 
of  repairs,  and  the  amount  of  any  net 
depreciation  in  the  value  of  the  property 
shall  be  added  to  such  gross  cost  of  re¬ 
pairs,  provided  such  adjustments  are 
sufficiently  substantial  in  amount  to 
warrant  consideration.  All  estimates  of 
the  cost  of  repairs  shall  be  based  upon 
the  lower  or  lowest  of  two  or  more  com¬ 
petitive  bids,  or  upon  statements  or 
estimates  by  one  or  more  competent  and 
disinterested  persons,  preferably  repu¬ 
table  dealers  or  officials  familiar  with 
the  type  of  property  damaged,  lost,  or 
destroyed. 

(2)  If  the  property  cannot  be  econom¬ 
ically  repaired,  the  measure  of  damages 
shall  be  the  value  of  the  property  imme¬ 
diately  prior  to  the  incident  less  the 
value  thereof  immediately  after  the  in¬ 
cident.  All  estimates  of  value  shall  be 
made,  if  possible,  by  one  or  more  com¬ 
petent  and  disinterested  persons,  prefer¬ 
ably  reputable  dealers  or  officials  famil¬ 
iar  with  the  type  of  property  damaged, 
lost,  or  destroyed. 

(3)  Loss  of  use  of  damaged  property 
which  is  economically  reparable  may,  if 
claimed,  be  included  as  an  additional 
element  of  damage  to  the  extent  of  the 
reasonable  expense  actually  incurred  for 
appropriate  substitute  property,  but  only 
for  such  period  as  is  reasonably  neces¬ 
sary  for  repairs,  and  provided  that  idle 
substitute  property  of  the  claimant  was 
not  employed.  When  substitute  prop¬ 
erty  is  not  obtainable,  other  competent 
evidence  such  as  rental  value,  if  not 
speculative  or  remote,  may  be  considered. 
When  substitute  property  is  reasonably 
available  but  is  not  obtained  and  used 
by  the  claimant,  loss  of  use  is  normally 
not  payable. 

(b)  In  claims  for  personal  injury  or 
death  cognizable  under  the  provisions 
governing  the  administrative  settlement 
of  Federal  tort  claims  under  Title  28, 
United  States  Code,  or  the  civil  action 
provisions  of  28  U.S.C.  1346(b),  the 
measure  of  damages  is  determined  by 
the  law  of  the  place  where  the  act  or 
omission  occurred. 

(c)  In  claims  for  personal  injury  or 
death  cognizable  under  the  Military 
Claims  Act  (10  U.S.C.  2733) ,  the  measure 
of  damage  may  include  reasonable  medi¬ 
cal,  hospital,  and  burial  expenses,  loss  of 
earnings  and  services,  diminution  of 
earning  capacity,  pain  and  suffering, 
permanent  injury  and  death.  In  com¬ 
puting  damages  in  cases  of  personal  in¬ 
jury  or  death,  local  standards  will  be 
taken  into  consideration  as  a  guide.  In 
case  of  death,  only  one  claim  arises; 
the  amount  approved  therefor  will,  to 
the  extent  found  practicable  or  feasible, 
be  apportioned  among  the  beneficiaries 
and  in  the  proportions,  prescribed  by 
law  or  custom  of  the  place  in  which  the 
accident  or  incident  resulting  in  death 
occurs. 

(d)  In  claims  cognizable  under  the 
Military  Claims  Act  or  10  U.S.C.  7625, 


payment  shall  not  be  made  for  the  fol¬ 
lowing  elements  of  damage:  Interest,  cost 
of  preparation  of  claims;  attorneys’  fees; 
or  inconvenience  and  similar  items. 

(e)  If  a  claimant  under  the  Military 
Claims  Act  or  10  U.S.C.  7625  has  elected 
to  proceed  against  a  third  party  as  a 
joint  tort-feasor,  any  amount  paid  by 
such  third  party  for  damage  which  might 
otherwise  be  properly  included  in  the 
claim  against  the  Government  shall  be 
deducted  from  any  award  made  by  the 
Government  to  the  claimant. 

§  750.30  Who  constitutes  a  proper 
claimant. 

(a)  A  claim  for  damage  to  or  loss  or 
destruction  of  property  shall  be  pre¬ 
sented  by  the  owner  of  the  property  or 
his  duly  authorized  agent  or  legal  repre¬ 
sentative.  The  word  “owner,”  as  used 
herein,  includes  a  bailee,  lessee,  mortga¬ 
gor,  and  conditional  vendee,  but  does  not 
include  a  mortgagee,  conditional  vendor, 
or  other  person  having  title  for  purposes 
of  security  only.  If  the  claim  is  filed  by 
an  agent  or  legal  representative  of  the 
owner  of  the  property,  it  shall  show  the 
title  or  capacity  of  the  person  signing 
and  shall  be  accompanied  by  evidence  of 
the  appointment  of  such  person  as  agent, 
executor,  administrator,  guardian,  or 
other  fiduciary. 

(b)  A  claim  on  account  of  personal 
injury  shall  be  presented  by  the  person 
injured  or  his  duly  authorized  agent,  or, 
in  the  case  of  death,  by  the  legal  repre¬ 
sentative  of  the  person  deceased. 

(c)  Settlement  of  claims  involving 
subrogation  by  reason  of  insurance  or 
operation  of  law  when  the  combined 
claims  of  both  insured  and  insurer  do 
not  exceed  $2,500  in  the  case  of  the  Fed¬ 
eral  Tort  Claims  Act,  or  $5,000  in  the 
case  of  the  Military  Claims  Act,  may  be 
made  separately  with  the  subrogor  or  the 
subrogee  for  their  respective  interests 
when  separate  claims  are  submitted,  or 
jointly  with  both  when  one  claim  has 
been  filed  in  the  names  of  both  and 
signed  by  both,  but  only  with  the  sub¬ 
rogee  when  the  subrogor  has  received 
full  compensation  from  him  in  cases  of 
damage,  loss,  destruction,  injury  or 
death.  Appropriate  documentary  evi¬ 
dence  should  be  furnished  by  the  sub¬ 
rogee  in  support  of  a  subrogated  claim.  ' 

(d)  All  transfers  and  assignments 
made  of  any  claim  upon  the  United 
States,  or  of  any  part  or  share  thereof  or 
interest  therein,  whether  absolute  or  con¬ 
ditional,  and  whatever  may  be  the  con¬ 
sideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for 
receiving  payment  of  any  such  claim,  or 
of  any  part  or  share  thereof,  are  abso¬ 
lutely  null  and  void  unless  they  are 
made  after  the  allowance  of  such  a  claim, 
the  ascertainment  of  the  amount  due, 
and  the  issuing  of  a  warrant  for  the  pay¬ 
ment  thereof.  (R.S.  3477,  as  amended, 
31  U.S.C.  203.)  nils  statutory  provision 
does  not  apply  to  the  assignment  of  a 
claim  by  operation  of  law,  as  in  the  case 
of  a  receiver  or  trustee  in  bankruptcy  ap¬ 
pointed  for  an  individual,  firm,  or  cor¬ 
poration,  or  the  case  of  an  administra¬ 
tor  or  executor  of  the  estate  of  a  person 
deceased,  or  an  insurer  subrogated  to  the 
rights  of  the  insured. 
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§  750.31  The  submission  of  a  claim. 

(a)  A  claim  shall  be  submitted  by  pre¬ 
senting  in  triplicate  a  written  statement 
setting  forth  the-  amount  of  the  claim 
and,  as  far  as  possible,  the  detailed  facts 
and  circumstances  surrounding  the  in¬ 
cident  from  which  the  claim  arose.  The 
Claim  for  Damage  or  Injury,  Standard 
Form  No.  95,  shall  be  used  whenever 
practicable.  The  claim  and  all  other 
papers  requiring  signature  by  the  claim¬ 
ant  shall  be  signed  by  the  claimant  per¬ 
sonally  or  by  his  duly  authorized  agent. 
The  signature  of  the  claimant  or  his 
agent  shall  be  identical  throughout. 
When  more  claims  than  one  arise  from 
a  single  incident,  each  such  claim  shall 
be  filed  separately  and  individually. 

(b)  The  claim  shall  be  submitted  by 
the  claimant  to  the  commanding  officer 
of  the  naval  activity  involved,  if  known ; 
otherwise,  it  shall  be  submitted  to  the 
commanding  officer  of  any  naval  activity, 
preferably  the  one  within  which  or  near¬ 
est  to  which  the  incident  occurred,  or  to 
the  Judge  Advocate  General  of  the  Navy, 
Washington  25,  D.C. 


§  750.32  The  contents  of  a  claim. 

(a)  The  claimant  shall  include  the  fol¬ 
lowing  information  in  his  claim: 

(1)  The  full  name  and  complete  ad¬ 
dress  of  the  claimant. 

(2)  The  amount  claimed  for  property 
damage,  loss,  or  destruction,  and  the 
amount  claimed  on  account  of  personal 
injury  or  death. 

(3)  The  date,  time,  and  place  of  oc¬ 
currence  of  the  incident  giving  rise  to 
the  claim. 

(4)  The  persons,  vehicles,  and  other 
property  involved. 

(5)  The  identity  of  the  Government 
department,  agency,  or  activity  involved. 

(6)  A  detailed  description  of  the  oc¬ 
currence  of  the  incident  and  the  facts 
and  circumstances  attending  it. 

(7)  The  nature  and  extent  of  the  re¬ 
sulting  damage,  loss,  destruction,  or 
Injury. 

(8)  The  names  and  addresses  of  any 
witnesses  to  the  occurrence  of  the 
incident. 

(9)  An  agreement  by  the  claimant  to 
accept  the  amount  claimed  in  full  satis¬ 
faction  and  final  settlement  of  the  claim 
stated. 

(b)  The  amount  of  the  claim  shall  be 
substantiated  by  competent  evidence,  as 
follows: 

( 1 )  In  support  of  claims  for  damage  to 
real  or  personal  property  which  has  been 
or  can  be  economically  repaired,  the 
claimant  shall  submit,  in  triplicate,  an 
itemized,  signed  statement  or  estimate  of 
the  cost  of  repairs.  If  the  property  is 
not  economically  reparable,  or  if  it  is 
lost  or  destroyed,  the  value  thereof,  both 
before  and  after  the  incident,  shall  be 
stated.  If  damage  to  realty  is  not 
economically  reparable,  the  value,  both 
before  and  after  the  incident,  of  the 
land  damaged,  or  of  the  improvement  or 
fixture  if  it  can  be  readily  and  fairly 
valued  apart  from  the  land,  shall  be 
stated.  In  support  of  claims  for  damage 
to  crops,  the  statement  shall  indicate  the 
number  of  acres  or  other  unit  of  measure 
of  the  crops  damaged,  the  normal  yield 
per  unit,  the  gross  income  which  would 
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have  been  realized  from  such  normal 
yield,  and  an  estimate  of  the  further 
costs  of  cultivation,  harvesting,  and 
marketing.  If  the  crop  is  one  which  need 
not  be  planted  each  year,  the  diminution 
in  value  of  the  land  beyond  the  damage 
to  the  current  year’s  crop  shall  also  be 
stated.  All  such  statements  or  estimates 
shall,  if  possible,  be  made  by  competent, 
disinterested  witnesses,  preferably  repu¬ 
table  dealers  or  officials  familiar  with  the 
type  of  property  damaged  or  lost.  If 
payment  for  repairs  has  been  made, 
itemized  receipts  evidencing  payment 
shall  be  included.  All  itemized  state¬ 
ments  or  receipted  bills  shall  be  certified 
by  the  creditor  to  be  just  and  correct.  A 
claimant  for  damage  to  or  loss  or  de¬ 
struction  of  registered  or  insured  mail 
shall,  in  addition,  submit  the  registration 
or  insurance  receipt  showing  the  amount 
of  the  fees  and  postage  paid,  or  in  the 
event  the  receipt  is  not  available,  a 
signed  statement  by  the  issuing  post 
office  containing  the  essential  informa¬ 
tion  from  the  official  records. 

(2)  In  support  of  claims  for  personal 
injury  or  death,  the  claimant  shall  sub¬ 
mit,  in  triplicate,  a  written  report  by  the 
attending  physician  showing  the  nature 
and  extent  of  the  injury  and  the  treat¬ 
ment,  the  period  of  hospitalization  or 
incapacitation,  the  degree  of  permanent 
disability,  if  any,  and  the  prognosis. 
Itemized  statements  or  receipted  bills, 
certified  by  the  creditor  to  be  just  and 
correct,  shall  be  included  to  cover  medi¬ 
cal,  hospital,  or  burial  expenses  actually 
incurred. 

(c)  The  claimant  may,  if  he  desires, 
file  with  his  claim  a  brief  setting  forth 
the  law  and  arguments  in  support  of  his 
position. 

§  750.33  Investigation;  general. 

Every  service-connected  incident 
which  may  result  in  claims  against  or  in 
favor  of  the  Government  shall  be 
promptly  and  thoroughly  investigated  by 
trained  personnel.  The  investigation 
shall  be  closely  supervised  to  insure  the 
preparation  of  an  investigative  report 
providing  a  sufficient  basis  for  the 
prompt  and  just  disposition  of  resulting 
claims  against  and  in  favor  of  the  Gov¬ 
ernment,  and  for  all  other  official  action 
required  by  the  circumstances  of  the  case. 
The  procedures  set  forth  in  §§  750.34  and 
750.35  shall  be  followed  with  respect  to 
the  appointment  of  investigating  officers, 
the  conduct  of  the  investigation,  the 
preparation  of  the  investigative  report, 
and  the  processing  of  claims  cognizable 
under  the  regulations  in  this  part. 

§  750.34  Investigation;  when  required. 

(a)  Investigation  of  service-connected 
incidents  shall  be  made  in  any  of  the 
following  circumstances: 

(1 )  When  private  property  is  damaged, 
lost,  or  destroyed. 

(2)  When  Government  property  is 
damaged,  lost,  or  destroyed  under  cir¬ 
cumstances  which  indicate  the  existence 
of  a  claim  in  favor  of  the  Government. 

(3)  When  injury  or  death  results  to 
any  civilian  other  than  an  employee  of 
the  Government  acting  in  the  perform¬ 
ance  of  his  duty  and  covered  by  the 
Federal  Employees’  Compensation  Act. 


(4)  When  a  claim  is  filed  within  the 
provisions  of  this  part,  though  irrespec¬ 
tive  of  amount. 

(5)  When  specifically  directed  by  com¬ 
petent  authority. 

(b)  Incidents  falling  within  any  of  the 
categories  listed  in  paragraph  (a)  of  this 
section  shall  be  investigated  and  re¬ 
ported  upon  without  delay,  even  though 
no  claim  has  been  filed,  and  even  though 
there  may  be  no  existing  law  or  regula¬ 
tion  under  which  any  claim  arising 
therefrom  might  be  paid. 

(c)  Upon  receipt  by  the  Judge  Advo¬ 
cate  General  of  notice  from  the  Depart¬ 
ment  of  Justice,  or  from  any  other  source, 
that  an  action  involving  the  Navy  has 
been  instituted  against  the  United  States 
under  the  civil  action  provisions  of  28 
U.S.C.  1346(b),  a  request  shall  be  made 
upon  the  Commandant  of  the  appropriate 
naval  district  for  an  investigative  report 
of  the  incident  giving  rise  to  the  action, 
if  a  complete  report  of  the  incident  has 
not  already  been  received.  This  request 
shall  be  forwarded  immediately  to  the 
appropriate  naval  activity  for  prompt 
compliance  in  order  that  the  preparation 
of  the  Government’s  defense  may  not  be 
delayed.  The  commencement  under  the 
civil  action  provisions  of  28  U.S.C.  1346 
(b),  of  any  action  against  the  United 
States,  involving  the  Navy,  which  comes 
to  the  attention  of  any  officer  in  connec¬ 
tion  with  his  official  duties,  shall  be  re¬ 
ported  immediately  to  the  Commandant 
of  the  cognizant  naval  district,  to  the 
attention  of  the  District  Legal  Officer, 
who  shall  initiate  any  necessary  admin¬ 
istrative  action  and  shall  give  further 
prompt  notification  to  the  Judge  Advo¬ 
cate  General.  The  commencement  of 
any  legal  action  against  any  employee  of 
the  Navy  as  a  result  of  an  act  or  omission 
committed  within  the  scope  of  his  em¬ 
ployment,  which  comes  to  the  attention 
of  any  officer  in  connection  with  his 
official  duties,  whether  or  not  the  United 
States  has  been  made  a  party  to  such 
legal  action,  shall  be  reported  in  the 
same  manner. 

(d)  The  regulations  in  this  part  in  no 
way  modify  the  requirements  of  Navy 
Regulations;  the  Manual  for  Courts- 
Martial,  United  States.  1951  (E.O.  10214, 
3  CFR  1949-1953  Comp.,  p.  408,  as 
amended) ;  and  other  provisions  of  the 
1955  Naval  Supplement  to  the  Manual 
for  Courts-Martial,  United  States,  1951 
and  the  making  of  an  investigation  and 
report  hereunder  does  not  constitute  or 
excuse  compliance  with  any  provision 
of  Navy  Regulations;  the  Manual  for 
Courts-Martial,  United  States,  1951; 
and  other  provisions  of  the  1955  Naval 
Supplement  to  the  Manual  for  Courts- 
Martial,  United  States,  1951. 

§  750.35  Investigation;  responsibility  for. 

(a)  Immediate  responsibility  for  the 
investigation  of  an  incident  in  accord¬ 
ance  with  this  part  lies  with  the 
commanding  officer  or  officer  in  charge 
of  the  local  naval  activity  which  is  most 
directly  concerned,  normally  the  com¬ 
manding  officer  or  officer  in  charge  of  the 
personnel  involved  or  of  the  activity  in 
which  the  incident  occurred.  Where  two 
or  more  activities  are  involved,  the  senior 
of  the  commanding  officers  or  officers  in 
charge  concerned  shall  decide  who  of 
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them  shall  have  Immediate  responsibility 
for  the  investigation. 

(b)  When  an  accident  or  incident  oc¬ 
curs  at  a  place  where  the  naval  service 
does  not  have  an  installation  or  a  unit 
conveniently  located  for  conducting  an 
investigation,  the  commanding  officer 
or  officer  in  charge  having  immediate 
responsibility  for  making  such  investi¬ 
gation  may  request  assistance  from  the 
commanding  officer  or  officer  in  charge  of 
any  other  organization  of  the  Depart¬ 
ment  of  Defense.  Such  assistance  may 
take  the  form  of  a  complete  investiga¬ 
tion  of  the  accident  or  incident,  or  it 
may  cover  only  part  of  the  investiga¬ 
tion.  Likewise,  in  the  event  that  under 
similar  circumstances  the  commanding 
officer  or  officer  in  charge  of  any  other 
organization  of  the  Department  of  De¬ 
fense  requests  such  assistance  from  the 
commanding  officer  or  officer  in  charge  of 
any  naval  installation  or  unit,  the  latter 
will  comply  with  the  request.  If  a  com¬ 
plete  investigation  is  requested,  the 
report  will  be  made  in  accordance  with 
the  regulations  of  the  requested  service. 
These  investigations  will  normally  be 
conducted  without  reimbursement  for 
per  diem,  mileage  or  other  expenses  in¬ 
curred  by  the  investigating  installa¬ 
tion  or  unit. 

(c)  The  driver  of  any  Government 
motor  vehicle  involved  in  an  accident 
of  any  sort  shall  be  responsible  for  mak¬ 
ing  an  immediate  report  on  the  Opera¬ 
tor’s  Report  of  Motor  Vehicle  Accident, 
Standard  Form  No.  91.  This  driver’s 
report  shall  be  made  even  though  the 
driver  of  the  other  vehicle  or  any  other 
person  involved  states  that  no  claim  will 
be  filed,  or  even  though  the  only  ve¬ 
hicles  involved  are  Government-owned. 
An  accident  shall  be  reported  by  the 
driver  regardless  of  who  was  injured, 
or  what  property  was  damaged,  or  to 
what  extent,  or  where  the  accident  oc¬ 
curred,  or  who  was  responsible.  The 
driver’s  report  shall  be  referred  to  the 
investigating  officer,  who  shall  be  respon¬ 
sible  for  examining  it  for  completeness 
ahd  accuracy,  and  who  shall  file  it  for 
future  reference  or  for  attachment  to 
any  subsequent  investigative  report  of 
the  accident. 

§  750.36  The  investigating  officer. 

(a)  Every  investigation  required  by 
this  part  shall  be  conducted  by  an  inves¬ 
tigating  officer.  The  commanding  of¬ 
ficer  or  officer  in  charge  of  each  naval 
activity  shall  designate  a  qualified 
individual  under  his  command,  prefer¬ 
ably  one  with  legal  training  and  experi¬ 
enced  in  the  conduct  of  investigations, 
as  the  investigating  officer  for  the  ac¬ 
tivity.  Whenever  necessary,  in  the  dis¬ 
cretion  of  the  commanding  officer  or 
officer  in  charge,  additional  or  assistant 
investigating  officers  may  be  appointed, 
each  with  all  and  the  same  powers  as  the 
investigating  officer,  except  that  all  as¬ 
sistant  investigating  officers  shall  be 
under  the  general  supervision  of  the 
investigating  officer.  To  insure  prompt 
investigation  of  every  incident  while 
witnesses  are  available  and  before  dam¬ 
age  has  been  repaired,  the  duties  of  an 
officer  in  his  capacity  as  an  investigating 


officer  shall  ordinarily  have  priority  over 
any  other  assignments  he  may  have. 

§  750.37  Duties  of  the  investigating  of¬ 
ficer. 

It  shall  be  the  duty  of  the  investigating 
officer,  in  making  an  investigation  pur¬ 
suant  to  the  regulations  in  this  part: 

(1)  To  consider  all  information  and 
evidence  obtained  as  a  result  of  any  pre¬ 
vious  investigation  or  inquiry  into  any 
aspect  of  the  incident. 

(2) -  To  conduct  further  investigation 
of  the  matter  in  a  fair  and  impartial 
manner,  covering  all  phases  of  the  inci¬ 
dent  and  giving  consideration  to  its  bear¬ 
ing  on  possible  claims  against  or  in  favor 
of  the  Government  and  on  other  interests 
of  the  service,  to  the  end  that  a  com¬ 
prehensive,  accurate,  and  unbiased  fac¬ 
tual  report  of  the  incident  may  be  made 
available  to  higher  authority  for  such 
action  as  is  required  by  the  circumstances 
of  the  case. 

(3)  To  secure  and  consider  signed 
statements  from  all  competent  witnesses 
on  facts  pertinent  to  the  incident.  WitT 
nesses  should  be  interviewed  by  the 
investigating  officer  at  the  earliest  op¬ 
portunity  and  he  should  obtain  from 
them  full  statements.  Statements  from 
principal  witnesses  should  be  reduced  to 
writing  and  their  signatures  obtained 
thereon  if  at  all  possible.  The  interests 
of  the  United  States  may  be  seriously 
prejudiced  if  the  investigating  officer 
fails  to  obtain  such  statements  before 
witnesses  lose  their  clear  recollection  or 
can  be  confused  by  questioning  by  per¬ 
sons  with  adverse  interests. 

(4)  To  inspect  the  property  damage 
and  to  interview  injured  persons  or  their 
representatives  personally,  and  if  such 
personal  inspection  and  interview  is  not 
conducted,  to  state  the  reason  therefor. 

(5)  To  ascertain  the  nature,  extent, 
and  amount  of  damage  and  to  obtain  all 
pertinent  repair  bills  or  estimates,  medi¬ 
cal,  hospital,  and  associated  bills  as  are 
necessary  to  the  proper  adjudication  of 
a  claim  against  or  in  favor  of  the  Gov¬ 
ernment  which  may  arise  from  the  inci¬ 
dent.  For  proper  method  of  computing 
the  amount  of  damages,  see  §  750.29. 
Claims  for  loss  of  earnings  and  diminu¬ 
tion  of  earning  capacity  arising  under 
the  Federal  Tort  Claims  Act  or  the  Mili¬ 
tary  Claims  Act  require  submission  by 
the  claimant  of  a  statement  by  his  em¬ 
ployer  executed  before  a  notary  public, 
or  where  the  claimant  is  in  business  for 
himself  a  certified  copy  of  company 
records,  showing  claimant’s  age,  occu¬ 
pation,  wage  or  salary,  and  time  lost 
from  work  as  a  result  of  the  incident. 
Where  such  statements  or  records  are 
not  available,  a  sworn  statement  by  the 
claimant  will  be  obtained.  Claims  for 
loss  of  earnings,  diminution  of  earning 
capacity,  medical  and  hospital  expenses, 
anticipated  medical  expense,  pain  and 
suffering,  physical  disfigurement,  and 
temporary  or  permanent  injury  arising 
under  the  Federal  Tort  Claims  Act  or 
the  Military  Claims  Act  require  submis¬ 
sion  by  the  claimant  of  a  written  state¬ 
ment  by  the  attending  physician  setting 
forth  the  nature  and  extent  of  the  in¬ 
jury  and  treatment,  the  duration  and 


extent  of  the  disability  involved,  the 
prognosis,  and  period  of  hospitalization 
or  incapacity. 

(6)  In  all  cases  in  which  a  suit  against 
the  United  States  is  likely  or  is  pending, 
and  in  all  other  cases  in  which  it  appears 
pertinent  to  determine  liability,  to  ob¬ 
tain  from  the  proper  maintenance  office 
the  latest  report  of  material  inspection 
of  the  Navy  aircraft  or  motor  vehicle 
that  was  conducted  prior  to  the  accident. 

(7)  To  secure  from  qualified  persons 
of  the  activity  concerned,  or  of  another 
appropriate  activity,  statements  con¬ 
cerning  the  extent  of  damage  or  injury 
and  the  reasonableness  of  the  damages 
claimed.  The  investigating  officer,  if  the 
injured  person  does  not  object,  should 
have  a  physical  examination  made  of 
the  injured  person  at  a  military  installa¬ 
tion,  as  may  be  adequate  considering 
available  personnel  and  facilities  of  the 
installation,  when  such  examination  is 
considered  necessary  in  connection  with 
a  claim  incident  to  such  injuries,  pro¬ 
vided  that  no  expense  for  services  or 
supplies  from  other  federal  agencies  or 
civilian  agencies  is  incurred  with  such 
examination.  A  copy  of  the  report  of 
such  examination  obtained  from  the 
medical  installation  will  be  included  in 
the  report  of  investigation  or,  if  made 
subsequent  to  the  forwarding  of  the  lat¬ 
ter  report,  will  be  forwarded  to  the  same 
command  as  the  report  of  investigation. 

(8)  To  reduce  to  writing  and  incor¬ 
porate  into  a  unified  investigative  report, 
prepared  in  triplicate,  all  pertinent  testi¬ 
mony,  exhibits,  and  any  other  evidence 
taken  or  considered.  (See,  however,  the 
exception  contained  in  §  750.38(b).) 

(9)  To  furnish  the  proper  claim  forms 
to  any  person  who  inquires  concerning 
the  procedure  for  making  claim  against 
the  Government  as  a  result  of  a  service- 
connected  incident,  and  to  advise  such 
person  where  the  claim  should  be  filed 
and  what  substantiating  evidence  should 
accompany  the  claim. 

(10) -  To  submit  the  complete  investi¬ 
gative  report  to  his  commanding  officer 
or  officer  in  charge  as  promptly  as  the 
circumstances  permit;  and  in  the  case  of 
an  incident  involving  any  personal  in¬ 
jury  or  property  damage  estimated  to  be 
in  excess  of  $1,000,  to  submit  immediately 
a  preliminary  report,  containing  such 
information  as  is  at  that  time  available, 
to  his  commanding  officer  for  forwarding 
to  reach  the  Judge  Advocate  General 
within  twenty  days  of  the  occurrence  of 
the  incident  under  investigation.  In  a 
case  where  not  all  of  the  required  in¬ 
formation  is  immediately  available,  as 
in  an  accident  resulting  in  personal  in¬ 
juries  requiring  extended  periods  of 
hospitalization  or  medical  care,  the 
investigative  report  shall  be  submitted 
promptly,  containing  all  available  infor¬ 
mation  at  the  time  of  submission  and 
shall  be  completed  by  means  of  a  sup¬ 
plementary  report  or  reports  submitted 
as  soon  as  the  previously  omitted  infor¬ 
mation  becomes  available. 

§  750.38  Contents  of  the  investigative 
report. 

A  written  report  of  investigation  will 
be  made  in  each  case,  using  standard 
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the  result  of  any  trial  in  civil  or  military 
courts. 

(15)  The  comments  and  recommenda¬ 
tions  of  the  investigating  officer  as  to 
the  existence  of  liability  and  as  to  the 
amount  of  the  damage,  loss  or  destruc¬ 
tion,  or  the  amount  payable  on  account 
of  personal  injury  or  death. 

(16)  As  many  exhibits  or  enclosures 
as  are  pertinent,  and  as  may  appear  nec¬ 
essary  or  useful  in  the  circumstances  of 
each  case,  shall  be  obtained  during  the 
course  of  the  investigation  and  shall  be 
attached  to  the  investigative  report, 
forming  a  part  thereof.  The  enclosures 
shall  be  numbered  consecutively  and 
shall  be  listed  numerically  in  the  in¬ 
vestigative  report  in  accordance  with 
standard  Navy  correspondence  proce¬ 
dure. 

(b)  In  lieu  of  the  formal  investigation 
contemplated  by  §  750.37  and  the  detailed 
report  described  in  paragraph  (a)  of  this 
section,  a  more  limited  investigation  and 
report  may  be  made  when  the  following 
circumstances  exist: 

(1)  A  claim  has  been  presented  for 
an  amount  of  $100.00  or  less. 

(2)  The  claim  is  cognizable  under  the 
Pederal  Tort  Claims  Act  (§§  750.1  to 
750.7)  or  the  Military  Claims  Act 
(§§  750.16  to  750.26). 

(3)  The  amount  payable  on  the  claim 
has  been  agreed  upon.  This  limited  re¬ 
port  will  take  the  form  of  a  certification 
and  should  provide  substantially  as 
follows: 

Certificate 

. 196— 

I  certify  that  I  have  Investigated  the 
accident  (Incident),  that  the  facts  fully 
substantiate  the  claim,  and  that  I  have 
taken  the  following  action: 


I  further  find  that  the  amount  claimed 
represents  the  claimant’s  loss  and  recom¬ 
mend  payment  under  the  provisions  of  sec¬ 
tions  1-7  NGCR  l §5  760.1  to  760.7]  (sections 
17-26  [§{  760.17  to  760.26]). 


(Investigating  officer) 


(Commanding  officer) 

Enel  — Std  Form  91* 

- — —  Police  Report. 

- Paid  bUl  or  estimate. 

- Other. 

Approved  for  payment: 


(Authorized  adjudicating 
officer) 

In  the  space  provided  for  noting  the  action 
taken  by  the  investigating  officer,  he  should 
describe  very  briefly  the  limited  Investiga¬ 
tion  upon  which  his  recommendation  Is 
based,  for  example,  Information  (estimates, 

etc.)  received  by  telephone  from _ 

interviewed  Government  driver  (other  driv¬ 
er,  witnesses,  etc.);  Inspected  damaged  prop¬ 
erty;  violation  of  local  law;  etc. 

*Must  be  Included  In  all  cases  Involving 
motor  vehicle  accidents. 


or  officer  in  charge  should  ordinarily  use 
his  services  in  reviewing  and,  if  desirable, 
endorsing  the  report.  If  the  report  is  in 
order,  it  shall  be  forwarded  by  endorse¬ 
ment,  with  any  pertinent  comments  and 
recommendations.  In  cases  in  which  the 
certificate  report  authorized  by  S  750.38 
(b)  is  used,  the  commanding  officer  or 
officer  in  charge  may  indicate  his  ap¬ 
proval  of  the  certificate  report  by  signing 
this  report  in  the  space  provided  there¬ 
on.  One  copy  of  the  report  shall  be  re¬ 
tained  in  the  file  of  the  local  activity  and 
shall  be  made  available  to  safety  officers 
for  use  in  accident  prevention  and  to 
superior  commands  upon  request.  The 
original  and  one  copy  of  the  report,  to- 
,  gether  with  all  three  copies  of  any  claim 
'  filed,  shall  be  forwarded  by  means  of  the 
aforementioned  endorsement,  without 
regard  to  chain  of  command,  to  the 
Commandant  of  the  naval  district  in 
which  the  incident  occurs,  attention  Dis¬ 
trict  Legal  Officer.  If  the  incident  arises 
in  Guam,  the  report  and  claims  shall  be 
forwarded  to  Commander  Naval  Forces 
Marianas,  attention  Staff  Legal  Officer. 
In  other  cases  where  the  incidents  occur 
outside  the  geographical  limits  of  any 
naval  district,  the  commanding  officer  or 
officer  in  charge  shall  promptly  forward 
such  reports  to  the  Judge  Advocate 
General. 

§  750.40  Action  by  the  district  or  staff 
legal  officer. 

(a)  The  district  or  staff  legal  officer 
may,  in  his  discretion,  return  the  investi¬ 
gative  report  for  such  additional  investi¬ 
gation  and  information  as  may  be  con¬ 
sidered  necessary.  When  satisfied  with 
the  report,  he  shall  endorse  the  investi¬ 
gative  report  with  his  recommendations 
as  to  whether  any  claim  or  claims  should 
be  paid,  and  in  what  amount,  stating  the 
legal  basis  for  his  recommendations. 

(b)  The  commandant  of  the  naval 
district  (or,  with  respect  to  cases  arising 
in  Guam,  Commander  Naval  Forces 
Marianas)  or  the  district  or  staff  legal 
officer  shall  approve  or  disapprove  the 
claims  within  his  adjudicating  authority 
(see  fi  750.41)  as  the  law  and  the  facts 
may  warrant.  In  exceptional  and  un¬ 
usual  cases,  even  though  the  claim  or 
claims  may  appear  to  fall  within  the  ad¬ 
judicating  authority  of  the  commandant 
or  commander,  or  his  staff  legal  officer, 
the  entire  record,  together  with  pertinent 
comments  and  recommendations,  may  be 
referred  to  the  Judge  Advocate  General 
for  appropriate  action. 

(c)  In  all  cases  not  coming  within 
the  adjudicating  authority  of  the  com¬ 
mandant  or  commander  or  his  staff  legal 
officer,  one  copy  of  the  investigative  re¬ 
port  shall  be  retained  for  the  files  and 
the  original  of  the  report,  together  with 
all  related  papers  and  all  three  copies 
of  any  claims  filed  shall  be  forwarded, 
with  pertinent  comments  and  recom¬ 
mendations,  to  the  Judge  Advocate 
General. 


forms  whenever  appropriate  forms  are 
available. 

(а)  Except  in  cases  falling  within  the 
provisions  of  paragraph  (b)  of  this  sec¬ 
tion,  the  report  shall  be  complete  in  every 
significant  detail  and  will  include  par¬ 
ticularly  such  of  the  following  informa¬ 
tion  as  is  pertinent: 

(1)  Date,  time,  and  exact  place  the 
accident  or  incident  occurred,  specifying 
the  highway,  street,  road,  or  intersection, 
including  the  streets  between  which  or 
the  number  of  the  block  where  the  acci¬ 
dent  or  incident  occurred,  or  the  number 
of  miles  and  the  direction  from  the  near¬ 
est  town. 

(2)  A  concise  but  complete  statement 
of  the  circumstances  of  the  accident  or 
Incident.  Reference  should  be  made  to 
pertinent  physical  facts  observed  and 
to  any  material  statements,  admissions, 
or  declarations  against  interest  by  any 
person  involved. 

(3)  A  statement  whether  a  claim  has 
been  or,  if  known,  will  be  filed  and,  if 
so,  the  name  and  address  of  the  claimant. 

(4)  A  statement  whether  the  claimant 
is  the  sole  owner  of  the  damaged  prop¬ 
erty  and,  if  not,  the  name  and  address  of 
the  owner,  or  part  owners,  and  the  basis 
of  the  claimant’s  alleged  right  to  file  the 
claim. 

(5)  Names,  service  numbers,  grades, 
organizations  and  addresses  of  military 
personnel  and  civilian  employees  in¬ 
volved  as  participants  or  witnesses. 

(б)  Names  and  addresses  of  witnesses. 

(7)  A  statement  whether  military  per¬ 
sonnel  and  civilian  employees  were  act¬ 
ing  within  the  scope  of  their  employment 
and  the  basis  for  such  determination. 

(8)  Accurate  description  of  Govern¬ 
ment  property  involved,  and  nature  and 
amount  of  damage,  if  any.  If  Govern¬ 
ment  property  was  not  damaged,  that 
fact  should  be  stated. 

(9)  Accurate  description  of  all  pri¬ 
vately  owned  property  involved,  nature 
and  amount  of  damage,  if  any,  and  the 
names  and  addresses  of  the  owners 
thereof. 

(10)  Names,  addresses,  and  ages  of  all 
civilians  or  military  personnel  injured  or 
killed.  Information  as  to  the  nature 
and  extent  of  injuries,  degree  of  perma¬ 
nent  disability,  prognosis,  period  of  hos¬ 
pitalization,  name  and  address  of  attend¬ 
ing  physician  and  hospital,  and  amount 
of  medical,  hospital,  and  burial  expenses 
actually  incurred,  occupation,  and  wage 
or  salary  of  civilians  injured  or  killed. 
Names,  addresses,  ages,  relationship,  and 
extent  of  dependency  of  survivors  of  any 
such  person  killed  or  fatally  injured 
should  be  stated. 

(11)  If  straying  animals  are  involved, 
a  statement  whether  the  jurisdiction  has 
“open  range  law”  and,  if  so,  reference 
to  such  statute. 

(12)  A  statement  whether  any  person 
involved  violated  any  State  or  Federal 
statute,  local  ordinance,  or  Installation 
regulations  and,  if  so,  in  what  respect. 
The  statute,  ordinance,  or  regulations 
should  be  set  out  in  full. 

(13)  A  statement  whether  a  police  in¬ 
vestigation  was  made.  A  copy  of  the 
police  report  of  investigation  will  be  in¬ 
cluded  if  available. 

(14)  A  statement  whether  any  arrests 
were  made  or  charges  preferred,  and 


§  750.39  Action  by  the  commanding  of¬ 
ficer  or  officer  in  charge. 

The  investigative  report  will  be  re¬ 
viewed  and,  if  necessary,  returned  to  the 
investigating  officer  for  the  correction  of 
any  omissions  noted.  If  there  is  a  legal 
officer  available,  the  commanding  officer 


§  750.41  Approval  of  claims. 

(a)  Claims  cognizable  under  the  pro¬ 
visions  governing  administrative  settle¬ 
ment  of  Federal  tort  claims  under  Title 
28,  United  States  Code,  and  If  750.1  to 
750.7  shall  be  approved  or  disapproved, 
in  whole  or  in  part,  by  any  of  the  follow- 
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ing,  all  of  whom  are  designated  to  ad¬ 
minister  those  provisions  of  law  for  the 
Navy: 

(1)  The  Judge  Advocate  General. 

(2)  The  Deputy  Judge  Advocate 
General. 

(3)  The  Assistant  Judge  Advocate 
General  (International  and  Administra¬ 
tive  Law) . 

(4)  The  Director,  Civil  Law  Division, 
Office  of  the  Judge  Advocate  General. 

(5)  The  Head,  General  Claims 
Branch,  Civil  Law  Division,  Office  of  the 
Judge  Advocate  General. 

(6)  The  Director,  Office  of  the  Judge 
Advocate  General,  West  Coast. 

(7)  Such  other  officers  as  may  be  des¬ 
ignated  by  the  Secretary  of  the  Navy. 

(8)  The  Commandant  or  the  District 
Legal  Officer  of  the  Naval  District  within 
which  the  claims  arose  or,  if  the  claims 
arose  in  Guam,  Commander  Naval 
Forces  Marianas  or  his  staff  legal  officer 
or,  if  the  claims  arose  in  the  Potomac 
River  Naval  Command,  the  Commandant 
or  the  District  Legal  Officer  of  that 
Command,  if  no  claim  arising  from  the 
accident  or  incident  exceeds  $1,000  and 
there  are  no  known  possible  claims  in 
any  amount  for  either  personal  injury 
or  death  as  a  result  of  the  accident  or 
incident.  Two  copies  of  the  approval 
and  one  copy  of  the  voucher  shall  be  for¬ 
warded  to  the  Office  of  the  Judge  Ad¬ 
vocate  General  without  a  letter  of 
transmittal. 

(9)  The  Legal  Officer,  U.S.  Naval 
Base,  Newport,  Rhode  Island,  and  the 
Legal  Officer,  U.S.  Naval  Submarine 
Base,  New  London,  Connecticut,  for 
claims  accruing  to  operators  of  fishing 
vessels  for  damage  to  nets,  booms,  lines, 
and  other  trawler  impedimenta  as  a 
result  of  contact  with  naval  ordnance 
(mines  and  torpedoes),  if  no  claim 
arising  from  the  accident  or  incident 
exceeds  $1,000  and  there  are  no  known 
possible  claims  in  any  amount  for  either 
personal  injury  or  death  as  a  result  of 
the  accident  or  incident.  Two  copies 
of  the  approval  and  one  copy  of  the 
voucher  shall  be  forwarded  to  the  Office 
of  the  Judge  Advocate  General  without 
a  letter  of  transmittal. 

(b)  Claims  cognizable  under  the  Mili¬ 
tary  Claims  Act  and  §§  750.17  to  750.26 
shall  be  approved  or  disapproved,  in 
whole  or  in  part  by  any  of  the  follow¬ 
ing,  all  of  whom  are  designated  to  ad¬ 
minister  those  provisions  of  law  for  the 
Navy  provided  that  the  Judge  Advocate 
General  is  designated  to  approve  or  dis¬ 
approve  a  claim  in  an  amount  of  not 
more  than  $5,000  and  the  others  are 
designated  to  approve  or  disapprove  a 
claim  in  an  amount  of  not  more  than 
$1,000: 

(1)  The  Judge  Advocate  General. 

(2)  The  Deputy  Judge  Advocate 
General. 

(3)  The  Assistant  Judge  Advocate 
General  (International  and  Administra¬ 
tive  Law). 

(4)  The  Director,  Civil  Law  Division, 
Office  of  the  Judge  Advocate  General. 

(5)  The  Head,  General  Claims  Branch, 
Civil  Law  Division,  Office  of  the  Judge 
Advocate  General. 

(6)  The  Director,  Office  of  the  Judge 
Advocate  General,  West  Coast. 


(7)  Such  other  officers  as  may  be  des¬ 
ignated  by  the  Secretary  of  the  Navy. 

(8)  The  Commandant  or  the  District 
Legal  Officer  of  the  Naval  District  within 
which  the  claims  arose  or,  if  the  claims 
arose  in  Guam,  Commander  Naval 
Forces  Marianas  or  his  staff  legal  officer 
or,  if  the  claims  arose  in  the  Potomac 
River  Naval  Command,  the  Comman¬ 
dant  or  the  District  Legal  Officer  of  that 
Command,  if  no  claim  arising  from  the 
accident  or  incident  exceeds  $1,000  and 
there  are  no  known  possible  claims  in 
any  amount  for  either  personal  injury 
or  death  as  a  result  of  the  accident  or 
incident. 

(9)  The  Officer  in  Charge,  U.S.  Send¬ 
ing  State  Office  for  Italy. 

(10)  The  Legal  Officer,  U.S.  Naval 
Base,  Newport,  Rhode  Island,  and  the 
Legal  Officer,  U.S.  Naval  Submarine 
Base,  New  London,  Connecticut,  for 
claims  accruing  to  operators  of  fishing 
vessels  for  damage  to  nets,  booms,  lines 
and  other  trawler  impedimenta  as  a  re¬ 
sult  of  contact  with  naval  ordnance 
(mines  and  torpedoes^,  if  no  claim  aris¬ 
ing  from  the  accident  or  incident  exceeds 
$1,000  and  there  are  no  known  possible 
claims  in  any  amount  for  either  personal 
injury  or  death  as  a  result  of  the  acci¬ 
dent  or  incident. 

(11)  Foreign  Claims  Commissions  to 
the  extent  authorized  by  Department  of 
Defense  Notice  of  22  August  1958  (23 
F.R.  6839).  (See  §  753.31  of  this  chap¬ 
ter.) 

(c)  Claims  cognizable  under  10  U.S.C. 
7625  and  §§  750.27  to  750.28  shall  be  ap¬ 
proved  or  disapproved  by  the  Secretary 
of  the  Navy. 

(d)  Subject  to  the  provisions  of  28 
U.S.C.  1346(b)  and  §§  750.8  to  750.16 
respecting  civil  action  against  the  United 
States,  and  subject  to  the  provisions  of 
§  750.42,  with  regard  to  appeal,  any 
award  or  determination  of  the  Secretary 
of  the  Navy,  or  his  designees,  under  the 
provisions  governing  administrative  set¬ 
tlement  of  Federal  tort  claims  under  Title 
28,  United  States  Code,  is  final  and  con¬ 
clusive  upon  all  officers  of  the  Govern¬ 
ment,  except  when  procured  by  means 
of  fraud.  Notwithstanding  any  other 
provision  of  law  to  the  contrary,  any 
settlement  made  by  the  Secretary  of  the 
Navy  under  the  authority  of  the  Military 
Claims  Act  (10  U.S.C.  2733)  and 
§§  750.17  to  750.26,  or  subject  to  the  pro¬ 
visions  of  §  750.42  with  regard  to  ap¬ 
peal  to  the  Secretary  of  the  Navy,  by 
his  designees  for  the  purpose,  is  final 
and  conclusive  for  all  purposes. 

§  750.42  Nolice  and  appeal. 

(a)  The  claimant  shall,  in  every  case, 
be  notified  by  the  approving  or  disap¬ 
proving  authority,  in  writing,  of  the  ac¬ 
tion  taken  on  his  claim. 

(b)  When  a  claim  has  been  disap¬ 
proved,  either  in  whole  or  in  part,  the 
claimant  may,  within  thirty  days  after 
receipt  of  the  aforementioned  notifica¬ 
tion,  appeal  to  the  Secretary  of  the  Navy 
(Judge  Advocate  General),  stating  the 
grounds  relied  upon  for  such  appeal. 
Such  appeals  may  be  decided  either  by 
the  Secretary  of  the  Navy  or  the  Judge 
Advocate  General,  except  that  in  cases 
originally  processed  and  disapproved  by 


the  Judge  Advocate  General,  the  appeal 
shall  be  decided  by  the  Secretary  of  the 
Navy.  When  an  appeal  from  a  decision 
under  the  Military  Claims  Act  (10  U.S.C. 
2733)  has  been  considered  and  denied 
either  in  whole  or  in  part  bj)  the  Judge 
Advocate  General,  a  further  appeal  may 
be  made  to  the  Secretary  of  the  Navy. 

§  750.43  Settlement  agreement. 

(a)  In  cases  in  which  the  claim  is 
approved  in  the  full  amount  claimed, 
no  settlement  agreement,  other  than  the 
agreement  incorporated  in  the  claim  for 
damage  or  injury,  Standard  Form  #95, 
is  necessary.  In  cases  in  which  the  claim 
is  being  approved  for  a  lesser  amount 
than  that  claimed,  no  payment  will  be 
made  until  the  claimant  has  indicated 
in  writing  his  willingness  to  accept  such 
amount  in  full  satisfaction  and  final  set¬ 
tlement  of  the  claim. 

(b)  The  acceptance  by  the  claimant 
of  any  award  or  settlement  made  by  the 
Secretary  of  the  Navy,  or  his  designees 
for  the  purpose,  in  pursuance  of  the  au¬ 
thority  granted  by  statute  and  the  regu¬ 
lations  in  this  part,  or  of  any  award, 
compromise,  or  settlement  made  by  the 
Attorney  General,  is  final  and  conclusive 
upon  the  claimant  and  constitutes  a 
complete  release  by  the  claimant  of  any 
claim  against  the  United  States  by  rea¬ 
son  of  the  sama  subject  matter.  The 
acceptance  by  the  claimant  of  any 
award,  compromise,  or  settlement  made 
under  tjie  provisions  governing  the  ad¬ 
ministrative  settlement  of  Federal  tort 
claims  under  Title  28,  United  States 
Code,  or  the  civil  action  provisions  of  28 
U.S.C.  1346(b),  and  §§  750.1  to  750.16 
also  constitutes  a  complete  release  by 
the  claimant  of  any  claim  against  the 
employee  of  the  Government  whose  act 
or  omission  gave  rise  to  the  claim,  by 
reason  of  the  same  subject  matter. 

§  750.44  Payment  of  claims. 

Claims  approved  by  the  Secretary  of 
the  Navy,  the  Judge  Advocate  General, 
the  Deputy  Judge  Advocate  General,  the 
Assistant  Judge  Advocate  General  (In¬ 
ternational  and  Administrative  Law), 
the  Director,  Civil  Law  Division,  Office 
of  the  Judge  Advocate  General,  or  the 
Head,  General  Claims  Branch,  Civil  Law 
Division,  Office  of  the  Judge  Advocate 
General  as  provided  in  §  750.41  shall  be 
forwarded  to  the  U.S.  Navy  Regional  Ac¬ 
counts  Office,  Washington  25,  D.C.,  for 
payment  from  appropriations  designated 
for  that  purpose.  Claims  approved  by 
the  Officer  in  Charge,  U.S.  Sending  State 
Office  for  Italy,  the  Legal  Officer,  U.S. 
Naval  Base,  Newport,  Rhode  Island,  the 
Legal  Officer,  U.S.  Naval  Submarine 
Base,  New  London,  Connecticut,  or  a 
Commandant  or  Commander  or  District 
or  Staff  Legal  Officer  as  provided  in 
§  750.41  shall  be  forwarded  to  such  dis¬ 
bursing  officer  as  may  be  designated  by 
the  Bureau  of  Supplies  and  Accounts 
for  payment  from  appropriations  desig¬ 
nated  for  that  purpose. 

§  750.45  Claims  in  favor  of  the  United 
States. 

(a)  Demands  for  the  payment  of  all 
claims  in  favor  of  the  United  States  shall 
be  made  only  by  the  Judge  Advocate 
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General  of  the  Navy  or  by  such  other 
officers  as  may  be  specifically  designated 
by  the  Judge  Advocate  General  for  that 
purpose.  Ordinarily,  in  cases  where  the 
Commandant  of  a  Naval  District  de¬ 
termines  that  a  valid  claim  exists  in 
favor  of  the  United  States,  the  record 
together  with  his  recommendations  shall 
be  forwarded  to  the  Judge  Advocate 
General  for  appropriate  action. 

(b)  Where  a  private  party  who  has 
caused  damage  to  Government  property, 
or  the  insurer  of  such  private  party, 
agrees  to  have  the  Government  property 
repaired  to  the  satisfaction  of  the  proper 
Government  official  concerned,  and  to 
pay  therefor  directly  to  the  person  mak¬ 
ing  the  repairs,  and  where  such  a  pro¬ 
cedure  would  be  to  the  interest  of  the 
Government,  the  commanding  officer  of 
the  activity  concerned  is  authorized  to 
permit  such  private  accomplishment  of 
the  necessary  repairs.  The  commanding 
officer  is  further  authorized  to  assure  the 
private  party  who  caused  the  damage 
that  a  full  release  of  the  claim  of  the 
United  States  arising  from  such  damage 
will  be  executed  by  the  Judge  Advocate 
General  of  the  Navy  or  his  designee  upon 
completion  of  the  repairs  to  the  entire 
satisfaction  of  the  proper  Government 
official,  and  upon  payment  by  the  private 
party  of  the  entire  cost  of  such  repairs. 

(c)  The  procedure  authorized  in  para¬ 
graph  (b)  of  this  section  may  be  fol¬ 
lowed  without  prior  approval  by  the 
Judge  Advocate  General  and  without 
awaiting  the  submission  of  the  investi¬ 
gative  report  required  by  the  regula¬ 
tions  in  this  part.  The  investigative  re¬ 
port  submitted  in  accordance  with  the 
requirements  of  the  regulations  in  this 
part,  however,  shall  contain  a  statement 
of  the  cost  of  the  repairs  and  a  certifica¬ 
tion  by  the  proper  Government  official 
to  the  effect  that  all  damages  have 
been  satisfactorily  repaired  and  that 
full  payment  therefor  has  been  made. 
A  release  will  then  be  executed  by  the 
Judge  Advocate  General  or  his  designee 
and  will  be  forwarded  promptly  to  the 
appropriate  District  Legal  Officer,  or, 
upon  request,  to  the  private  party  paying 
for  the  repairs,  or  to  the  insurer  of  such 
private  party. 

(d)  In  the  event  repairs  to  the  Gov¬ 
ernment  property  have  been  made  or  are 
to  be  made  at  Government  expense  and 
the  private  party  who  caused  the  dam¬ 
age,  or  the  insurer  of  such  private  party, 
tenders  full  payment  for  such  repairs, 
such  payment  should  be  made  in  the 
form  of  a  check,  draft  or  money  order, 
payable  to  the  order  of  the  Treasurer 
of  the  United  States,  and  forwarded  to 
the  Judge  Advocate  General.  A  release 
will  then  be  executed  by  the  Judge  Ad¬ 
vocate  General  or  his  designee  and  will 
be  forwarded  promptly  to  the  appropri¬ 
ate  district  legal  officer,  or,  upon  request, 
to  the  private  party  paying  for  the  re¬ 
pairs,  or  the  insurer  of  such  private 
Party. 

Exception:  Where  repairs  have  been  paid 
for  out  of  Industrial  Funds,  such  payment 
may  be  deposited  locally  to  such  Funds; 
Navy  Comptroller  Manual,  paragraph  043114. 
A  notation  that  the  claim  is  based  on  a  pay¬ 
ment  from  a  Navy  Industrial  Fund  should 


be  Included  whenever  applicable  on  all 
claims  forwarded  to  the  Office  of  the  Judge 
Advocate  General  for  collection. 

§  750.46  Disclosure  of  information. 

No  military  personnel  or  civilian  em¬ 
ployees  of  the  Navy  shall  release  copies 
of  official  papers  or  anjr  other  informa¬ 
tion  which  can  be  used  as  the  basis  of  a 
claim  against  the  United  States,  unless 
such  release  be  properly  authorized  by 
competent  authority  and  be  made  in  the 
discharge  of  official  duties.  In  particu¬ 
lar,  the  contents  of  the  investigative  re¬ 
port  shall  not  be  disclosed  to  the  claim¬ 
ant  or  his  attorney  or  agent,  nor  shall 
the  claimant  be  advised  as  to  the  recom¬ 
mendations  made  with  regard  to  his 
claim.  In  cases  where  the  claim  and 
investigative  report  have  been  forwarded 
to  the  Judge  Advocate  General  of  the 
Navy  for  consideration,  claimants  who 
make  inquiry  as  to  the  status  of  their 
claim  should  be  advised  that  such  in¬ 
formation  may  be  obtained  from  the 
Judge  Advocate  General. 

§  750.47  Authority  for  issuance  of  in¬ 
structions  by  the  Judge  Advocate 
General. 

The  Judge  Advocate  General  of  the 
Navy  is  hereby  authorized  to  issue  such 
instructions,  not  in  conflict  with  the  reg¬ 
ulations  in  this  part,  as  may  be  necessary 
to  give  full  force  and  effect  thereto. 

§  750.48  Single  service  assignment  of 
responsibility  for  processing  of 
claims. 

(a)  The  Secretary  of  Defense  (De¬ 
partment  of  Defense  Notice,  25  P.R. 
9065)  has  assigned  responsibility  for  the 
processing  of  all  claims  in  favor  of  the 
United  States,  or  against  the  United 
States  and  cognizable  under: 

( 1 )  The  Foreign  Claims  Act  ( 10  U.S.C. 
2734), 

(2)  The  Military  Claims  Act  (10 
U.S.C.  2733),  and 

(3)  The  Act  of  August  31,  1954  (68 
Stat.  1006,  31  U.S.C.  2241-2  to  2241-5), 

which  arise  in  the  following  countries  to 
the  military  departments  indicated  be¬ 
low  in  this  section : 

I.  Department  of  the  Army:  Belgium, 
Ethiopia,  France,  The  Federal  Republic  of 
Germany,  Iran,  Korea,  and  as  the  Receiving 
State  Office  In  the  United  States  under  the 
Act  of  August  81,  1954,  supra,  and  the  North 
Atlantic  Treaty  Organization  Status  of 
Forces  Agreement  (4  UST  1792,  TIAS  2846). 

II.  Department  of  the  Navy:  Italy  and 
Portugal. 

HI.  Department  of  the  Air  Force:  Canada, 
Denmark,  Greece,  Iceland,  Japan,  Libya, 
Luxembourg,  Netherlands,  Norway,  Pakistan, 
Saudi  Arabia,  Turkey,  and  the  United 
Kingdom. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  De¬ 
partment  of  the  Navy  has  been  author¬ 
ized  by  the  Secretary  of  Defense  to  settle 
non-scope  of  duty  claims  under  $100 
arising  in  foreign  ports  visited  by  the 
Sixth  Fleet  and  may,  subject  to  the  con¬ 
currence  of  the  authorities  of  the  receiv¬ 
ing  state  concerned,  process  such  claims 
without  regard  to  Article  VIII,  para¬ 
graph  6  of  the  NATO  Status  of  Forces 
Agreement. 


2.  Part  753  is  revised  to  read  as 
follows : 

PART  753— NAVY  FOREIGN  CLAIMS 

Subpart  A — Scop*  of  the  Foreign  Claims  Act 


753.1  General. 

753.2  Purpose. 

753.3  Territorial  application. 

753.4  Acts  not  within  scope  of  employ¬ 

ment. 

753.5  Criminal  acts. 

753.6  Elements  of  damage  In  case  of  per¬ 

sonal  Injury  and  death. 

753.7  Bailed  or  leased  property. 

753.8  Use  and  occupancy  of  real  property. 

753.9  Other  noncombat  activities. 

Subpart  B — Limitations  of  Application 

753.10  Persons  excluded  as  claimants. 

753.11  Claims  excluded. 

753.12  Negligence  or  wrongful  act  on  the 

part  of  claimant. 

753.13  Combat  activities. 

753.14  Claims  of  subrogee. 

753.15  Statute  of  limitations. 

753.16  Nature  of  claim. 

753.17  Claims  for  damage  occasioned  by 

naval  vessels. 

Subpart  C — Foreign  Claims  Commissions 

753.18  Creation. 

753.19  Membership  of  commissions. 

Subpart  D — Procedure 

753.20  No  formal  procedure  prescribed. 

753.21  Report  of  proceedings. 

753.22  Notification  to  claimant  of  award. 

753.23  Payments. 

Subpart  E — Conditions  of  Payment 

753.24  Conditions  to  be  fulfilled. 

Subpart  F — Nature  of  Releases 

753  .25  Release  when  award  Is  made. 

Subpart  G — Claims  Disallowed  by  Foreign  Claims 
Commissions 

753.26  Forwarded  to  the  Judge  Advocate 

General. 

Subpart  H — Claims  Not  Within  Jurisdiction  of 
Foreign  Claims  Commissions 

753.27  Meritorious  claims  in  excess  of 

$15,000. 

753.28  Claims  arising  from  incidents  on  the 

high  seas. 

753.29  Claims  arising  in  specified  foreign 

countries. 

Subpart  I — Cross-Servicing  and  Miscellaneous 
Special  Authority 

753.30  Claims  generated  by  other  than  De¬ 

partment  of  the  Navy  personnel. 

753.31  Settlement  authority  under  the  Mili¬ 

tary  Claims  Act  (10  UJ3.C.  2733). 

Authority:  §§  753.1  to  753.31  Issued  under 
R.S.  161,  secs.  5031,  6011,  70A  8tat.  278,  375, 
as  amended;  5  U.S.C.  22,  10  UJ3.C.  6031,  6011. 
Interpret  or  apply  secs.  1-4,  68  Stat  1006-1007, 
sec.  2734,  70A  Stat.  154,  as  amended;  31 
UB.C.  2241-2—2241-5,  10  U.S.C.  2734. 

Subpart  A — Scope  of  the  Foreign 
Claims  Act 

§  753.1  General. 

Claims  for  damage  to  or  loss  of  real  or 
personal  property  of  a  foreign  country, 
political  subdivision  or  Inhabitant  of  a 
foreign  country,  and  for  personal  injury 
or  death  of  the  inhabitant  of  a  foreign 
country,  occurring  outside  the  United 
States,  its  Territories,  Commonwealths 
or  possessions  and  caused  by  Its  military 
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forces  or  Individual  members  (whether 
military  personnel  or  civilian  employees) 
thereof  or  otherwise  Incident  to  noncom¬ 
bat  activities  of  such  forces  are  within 
the  scope  of  the  Foreign  Claims  Act  (10 
U.S.C.  2734 ) .  The  word  “claims”  as  used 
in  the  regulations  in  this  part  refers  to 
those  demands  for  payment  submitted 
by  individuals,  partnerships,  associations, 
or  corporations,  including  foreign  coun¬ 
tries,  and  states,  territories,  and  other 
political  subdivisions  of  such  countries, 
other  than  such  demands  for  payment  as 
arise  under  ordinary  obligations  incurred 
by  the  Department  of  the  Navy  in  the 
procurement  of  services  or  supplies.  The 
words  “Navy”  and  “naval”,  as  used 
herein,  include  the  Marine  Corps  except 
where  the  context  indicates  otherwise. 

§  753.2  Purpose. 

The  purpose  of  the  Foreign  Claims  Act 
(10  U.S.C.  2734)  is  the  “promoting”  and 
“maintaining”  of  “friendly  relations”  in 
foreign  countries  by  the  prompt  “settle¬ 
ment”  of  “meritorious”  claims.  The  reg¬ 
ulations  in  this  part  are  to  be  so  ad¬ 
ministered  as  to  effectuate  the  expressed 
purpose  of  Congress. 

§  753.3  Territorial  application. 

The  provisions  of  the  regulations  in 
this  part  are  applicable  to  claims  arising 
outside  the  United  States,  or  its  Terri¬ 
tories,  Commonwealths  or  possessions. 
The  fact  that  a  claim  arises  at  a  place, 
within  a  foreign  country,  under  the  tem¬ 
porary  or  permanent  jurisdiction  of  the 
United  States  does  not  preclude  the  al¬ 
lowance  thereunder  of  a  claim  which 
would  otherwise  be  within  the  Foreign 
Claims  Act. 

§  753.4  Acts  not  within  scope  of  employ* 
menu 

As  far  as  military  personnel  are  con¬ 
cerned,  the  doctrine  of  scope  of  employ¬ 
ment  has  no  application.  Claims,  other¬ 
wise  within  the  Foreign  Claims  Act,  may 
be  allowed  regardless  of  whether  the 
naval  personnel  or  employee  of  the 
United  States  who  caused  the  damage, 
injury,  or  death  was  acting  within  the 
scope  of  his  employment:  Provided,  That 
no  claim  may  be  allowed  if  the  damage, 
injury,  or  death  is  caused  by  a  civilian 
employee  of  the  United  States,  who,  if 
a  citizen  of  the  foreign  country,  is  acting 
outside  the  scope  of  his  employment. 
In  determining  whether  conduct,  al¬ 
though  not  expressly  authorized,  is 
nevertheless  within  the  scope  of  employ¬ 
ment,  consideration  may  be  given  to  all 
of  the  attendant  facts  and  circumstances 
including,  the  time,  place,  and  purpose 
of  the  activity;  whether  the  activity  was 
for  the  furtherance  of  the  general  inter¬ 
est  of  the  Government;  whether  the  ac¬ 
tivity  is  usual  for  personnel  of  the  grade 
and  classification  involved  or  reasonably 
to  be  expected  of  such  personnel;  and 
whether  the  instrumentality  from  which 
the  damage  or  injury  resulted  was  owned 
or  furnished  by  the  Government.  A 
slight  deviation  as  to  time  or  place  will 
ordinarily  not  constitute  a  departure 
from  scope  of  employment;  such  a  devia¬ 
tion,  to  have  legal  effect,  must  be  a 
material  deviation. 


§  753.5  Criminal  acts. 

That  the  act  giving  rise  to  the  claim 
may  constitute  a  crime  does  not  bar  re¬ 
lief.  Claims,  otherwise  within  the  For¬ 
eign  Claims  Act,  may  be  allowed  regard¬ 
less  of  whether  the  act  of  the  officer  or 
employee  of  the  United  States  which 
caused  the  damage,  injury,  or  death  was 
a  crime  or  other  wrongful  act,  or  negli¬ 
gence  or  mere  mistake  of  judgment. 

§  753.6  Elements  of  damage  in  ease  of 
personal  injury  and  death. 

Actual  and  reasonable  medical  and 
hospital  expenses,  reasonable  compensa¬ 
tion  for  pain  and  suffering  and  loss  of 
earning  capacity  may  be  paid  in  cases 
of  personal  injury.  If  death  results, 
actual  and  reasonable  burial  expenses 
and  reasonable  compensation  for  loss  of 
prospective  support  may  also  be  allowed. 
Claims  of  dependents  for  loss  of  prospec¬ 
tive  support  are  allowable  only  if  such 
claims  are  recognized  by  the  law  of  the 
country  where  the  injury  occurred.  In 
computing  damages  in  cases  of  personal 
injury  or  death,  local  standards  will  be 
taken  into  consideration  as  a  controlling 
factor.  In  case  of  death,  only  one  claim 
arises;  the  amount  approved  therefor 
will,  to  the  extent  found  practicable  or 
feasible,  be  apportioned  among  the  bene¬ 
ficiaries,  and  in  the  proportions,  pre¬ 
scribed  by  law  or  custom  of  the  place  in 
which  the  accident  or  incident  resulting 
in  the  death  occurs. 

§  753.7  Bailed  or  leased  property. 

Claims  for  damage  to  or  loss  or  de¬ 
struction  of  personal  property,  otherwise 
within  the  Foreign  Claims  Act,  may  be 
settled  thereunder,  notwithstanding  the 
fact  that  the  property  was  loaned, 
rented,  or  otherwise  bailed  to  the  Gov¬ 
ernment  under  an  agreement,  express 
or  implied.  Claims  for  rent  of  personal 
property  are  not  payable  under  the  regu¬ 
lations  in  this  part. 

§  753.8  Use  and  occupancy  of  real  prop¬ 
erty. 

Claims  for  damage  to  real  property 
incident  to  the  use  and  occupancy  there¬ 
of  by  the  Government  under  a  lease,  ex¬ 
press  or  implied,  or  otherwise,  are 
payable  under  the  provisions  of  the  regu¬ 
lations  in  this  part  even  though  legally 
enforceable  against  the  Government,  as 
contract  claims;  payment  may,  however, 
be  precluded  by  the  provisions  of  §  753.13. 
Claims  payable  under  this  section  may, 
if  deemed  preferable  as  in  the  best  inter¬ 
ests  of  the  Government,  be  processed  as 
contract  claims.  Claims  for  rent  of  real 
property  are  not  payable  under  the  regu¬ 
lations  in  this  part. 

§  753.9  Other  noncombat  activities. 

Claims  for  damage  to  or  loss  or 
destruction  of  property,  or  for  personal 
injury  or  death,  though  not  caused  by 
acts  or  omissions  of  military  personnel 
or  civilian  employees  of  the  Navy,  are 
payable  under  the  provisions  of  this 
section  if  otherwise  incident  to  the  non¬ 
combat  activities  of  the  Navy.  In  gen¬ 
eral  the  claims  within  the  above  category 
are  those  arising  out  of  authorized 
activities  which  are  peculiarly  military 


activities  having  little  parallel  in  civilian 
pursuits  and  out  of  situations  which  his¬ 
torically  have  been  considered  as  fur¬ 
nishing  a  proper  basis  for  the  payment 
of  claims.  Included  are  claims  where 
no  particular  act  or  omission  on  the 
part  of  military  personnel  or  civilian 
employees  is  present  or  if  present  and 
though  occurring  within  the  scope  of 
their  employment  is  at  least  less  obvious 
or  less  personal  but  where,  because  of  the 
peculiar  nature  of  the  activity  or  of  the 
resulting  damage  or  injury,  the  burden 
of  the  loss  should  be  borne  rather  by 
the  Government  than  by  the  particular 
individual  on  whom  the  loss  initially  fell. 
Included  also  are  claims  arising  out  of 
activities  such  as  those  involving  the 
use  of  explosives,  whether  or  not  involv¬ 
ing  negligent  acts  or  omissions,  of 
which  damage  or  injury  is  a  natural 
consequence.  For  example,  included 
are  claims  for  damage  or  injury  arising 
out  of,  and  which  are  natural  or  prob¬ 
able  results  of  incidents  of,  maneuvers 
and  special  field  exercises,  practice  firing 
of  heavy  guns,  practice  bombing,  opera¬ 
tion  of  aircraft  and  antiaircraft,  use 
of  instrumentalities  having  latent  me¬ 
chanical  defects  not  traceable  to  negli¬ 
gent  acts  or  omissions,  movement  of 
combat  vehicles  or  other  vehicles,  de¬ 
signed  especially  for  military  use,  and 
use  and  occupancy  of  real  estate. 

Subpart  B — Limitations  of  Application 

§  753.10  Persons  excluded  as  claimants. 

The  following  classes  of  claimants  are 
among  those  excluded: 

(a)  Members  and  civilian  employees 
of  the  armed  forces  of  the  United  States 
and  their  dependents  who  are  inhab¬ 
itants  of  the  United  States  and  who  are 
in  a  foreign  country  primarily  because 
of  their  sponsors’  or  their  own  military 
orders. 

(b)  Nationals  of  a  country  at  war 
with  the  United  States,  or  any  ally  of 
such  an  enemy  country,  except  as  the 
Foreign  Claims  Commission  considering 
the  claim,  or  the  local  military  com¬ 
mander,  shall  determine  that  the  claim¬ 
ant  is  friendly  to  the  United  States. 

§  753.11  Claims  excluded. 

The  following  classes  of  claims  are  ex¬ 
cluded:  Claims  purely  contractual  in 
character;  private  contractual  and 
domestic  obligations  of  individual  mili¬ 
tary  personnel  or  civilian  employees; 
claims  based  solely  on  compassionate 
grounds;  .bastardy  claims:  claims  for 
patent  infringement. 

§  753.12  Negligence  or  wrongful  act  on 
the  part  of  claimant. 

No  claim  will  be  allowed  where  the 
damage,  injury,  or  death  is  proximately 
caused  in  whole  or  in  part  by  negligence 
or  wrongful  act  on  the  part  of  the  claim¬ 
ant,  his  agent,  or  employee.  This  limi¬ 
tation  is  applicable  to  situations  where 
under  the  law  of  the  country  where  the 
injury  arises  contributory  negligence 
bars  the  claim.  If,  however,  under  the 
law  or  custom  of  the  country  in  which 
the  claim  arises,  such  contributory  neg¬ 
ligence  or  wrongful  act  is  not  recognized 
generally  as  a  bar  to  recovery  in  tort 
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claims,  or  is  held  to  be  a  factor  dimin¬ 
ishing  the  extent  of  the  claimant’s 
recovery,  then  in  that  case  such  local 
law  or  custom  will  be  applied  so  far 
as  practicable,  in  determining  the  effect 
of  such  negligence  or  wrongful  act. 

§  753.13  Combat  activities. 

Claims  for  damage  to  or  loss  or  de¬ 
struction  of  property,  or  for  personal 
injury  or  death,  resulting  from  action 
by  the  enemy,  or  resulting  directly  or 
indirectly  from  any  act  by  armed  forces 
engaged  in  combat,  are  not  payable 
under  the  Foreign  Claims  Act. 

§  753.14  Claims  of  subrogees. 

Settlement  will  be  made  solely  with 
the  insured,  rather  than  with  the  in¬ 
surer  or  with  both  the  insured  and  the 
insurer,  in  cases  of  damage  to  or  loss  or 
destruction  of  property  or  personal  in¬ 
jury  or  death  covered  by  insurance.  No 
inquiry  will  be  made  into,  or  determina¬ 
tion  made  of,  the  relative  interests  as 
between  insured  and  insurer.  The  entire 
claim,  including  any  portion  thereof 
insured  against,  will  be  filed  by  or  on 
behalf  of  the  insured  and  payment  of 
the  entire  amount  allowed  will  be  made 
to  the  insured  as  the  real  claimant. 
Claims  by  insurers  in  their  own  right  are 
not  within  the  provisions  of  the  Foreign 
Claims  Act,  and  will  not  be  considered; 
insurers  presenting  claims  shall  be  so 
advised  and  informed  that  subrogation 
claims  are  not  recognized  under  the  act. 
Evidence  of  authority  to  file  a  claim  on 
behalf  of  the  insured  may  be  established 
by  a  power  of  attorney,  or  other  docu¬ 
mentary  evidence  satisfactory  to  the 
Foreign  Claims  Commission. 

§  753.15  Statute  of  limitations. 

A  claim  may  be  allowed  under  this  part 
only  if  it  is  presented  within  two  years 
after  it  accrued. 

§  753.16  Nature  of  claim. 

Any  claim  will  be  considered  if  it 
states  substantially  the  material  facts 
with  such  definiteness  as  to  give  reason¬ 
able  notice  of  the  time,  place,  and  nature 
of  the  accident  or  incident  out  of  which 
the  claim  arose  and  an  estimate  or  state¬ 
ment  of  the  damage,  loss,  destruction, 
injury,  or  death  resulting.  The  claim 
should  be  signed  by  or  on  behalf  of  the 
claimant  and  should,  if  practicable,  be 
under  oath.  In  cases  in  which  the  claim 
is  made  in  behalf  of  the  true  claimant, 
satisfactory  evidence  of  authority  to  act 
for  the  claimant  must  be  furnished. 

§  753.17  Claims  for  damage  occasioned 
by  naval  vessels. 

Unless  specifically  authorized  by  the 
Judge  Advocate  General  in  each  case,  the 
Foreign  Claims  Commission  shall  not 
assume  jurisdiction  or  proceed  to  hear 
any  claim  for  damage  occasioned  by  a 
naval  vessel.  This  provision  applies  to 
claims  for  damage  caused  to  land  struc¬ 
tures  as  well  as  claims  of  an  admiralty 
nature.  The  occurrence  of  any  such 
damage,  if  brought  to  the  attention  of  a 
claims  commission,  shall  be  reported  im¬ 
mediately  to  the  Judge  Advocate  Gen¬ 
eral,  attention  of  the  Admiralty  Division. 


Subpart  C — Foreign  Claims 
Commissions 

§  753.18  Creation. 

(a)  All  commanding  officers  are 
hereby  granted  authority  to  appoint 
Foreign  Claims  Commissions.  For  the 
purposes  of  the  Foreign  Claims  Act  and 
the  regulations  in  this  part,  the  Officer 
in  Charge,  U.S.  Sending  State  Office  for 
Italy,  Chiefs  of  Naval  Missions  (includ¬ 
ing  chiefs  of  the  naval  section  of  military 
missions) ,  Chiefs,  Military  Assistance 
Advisory  Groups  (including  •  Chiefs, 
Naval  Section,  Military  Assistance  Ad¬ 
visory  Groups) ,  Senior  Naval  Advisor  to 
Argentina  and  naval  attaches  are  to 
be  considered  commanding  officers. 
Commissions  may  be  appointed  to  con¬ 
sider  each  claim  as  presented,  or  to 
constitute  a  standing  claims  commis¬ 
sion  to  consider  all  claims  presented 
to  it.  The  commanding  officer  to 
whom  a  claim  is  presented  has  the  duty 
of  referring  the  claim  to  a  commission, 
and  of  appointing  a  commission  himself 
where  necessary  or  expeditious.  Each 
Foreign  Claims  Commission  will  be  com¬ 
posed  of  one  or  more  officers. 

(b)  Claims  may  be  considered  by  a 
commission  of  not  more  than  one  mem¬ 
ber  when  the  amount  claimed  is  not  in 
excess  of  $1,000;  claims  may  be  consid¬ 
ered  by  a  commission  consisting  of  three 
members  when  the  amount  claimed  ex¬ 
ceeds  $1,000.  The  findings  of  a  claims 
commission  are  final  and  not  subject  to 
review  where  the  amount  awarded  is  not 
in  excess  of  $2,500.  Where  the  amount 
which  the  commission  recommends  be 
paid  exceeds  $2,500  but  does  not  exceed 
$15,000,  the  findings  and  opinion  of  the 
claims  commission  are  subject  to  the 
review  of  the  commanding  officer;  claims 
as  to  which  the  amount  the  commission 
recommends  be  paid  exceeds  $2,500  but 
does  not  exceed  $15,000  may  be  paid  only 
when  the  commanding  officer  has  ap¬ 
proved  the  action  of  the  commission  in 
allowing  such  claim.  Claims  as  to  which 
the  amount  the  commission  recommends 
be  paid  exceeds  $5,000  but  does  not  ex¬ 
ceed  $15,000  may  be  paid  only  when  the 
Judge  Advocate  General  or,  with  respect 
to  claims  which  arose  in  Italy,  the  Officer 
in  Charge,  U.S.  Sending  State  Office  for 
Italy,  has  approved  the  action  of  the 
commission  in  allowing  such  claims. 
As  to  claims  exceeding  $15,000,  see 
§  5  753.24(b)  and  753.27. 

(c)  In  addition  to  those  listed  in  para¬ 
graph  (a)  of  this  section,  the  Judge 
Advocate  General  is  hereby  designated 
to  appoint  Foreign  Claims  Commissions. 
The  appointment  and  conduct  of  these 
commissions  shall  be  in  accordance  with 
this  part  wherever  applicable,  except 
that  the  findings  of  the  claims  commis¬ 
sions  appointed  by  the  Judge  Advocate 
General  shall  be  final  and  not  subject  to 
review  in  cases  where  the  amount 
awarded  is  $2,500  or  less;  and  that  in 
cases  where  the  amount  awarded  is 
greater  than  $2,500,  the  findings  shall 
be  subject  to  the  review  of  the  Judge 
Advocate  General. 


§  753.19  Membership  of  commissions. 

The  commission  shall  consist  of  one 
or  three,  as  appropriate,  commissioned 
officers  of  either  the  Navy  or  Marine 
Corps,  who  shall  have  rank  commensu¬ 
rate  with  the  claim  being  investigated. 

Subpart  D — Procedure 

§  753.20  No  formal  procedure  pre¬ 
scribed. 

No  formal  procedure  for  the  conduct 
of  an  investigation  of  a  claim  is  pre¬ 
scribed.  However,  the  instructions  gov¬ 
erning  the  procedure  of  courts  of  inquiry 
and  boards  of  investigation  by  the  1955 
Naval  Supplement  to  the  Manual  for 
Courts  Martial,  United  States,  1951, 
should  be  followed  in  principle  as  a 
guide.  A  transcript  of  the  testimony  of 
witnesses  is  not  required  and  only  the 
substance  of  statements  of  witnesses 
need  be  recorded.  However,  it  is  desir¬ 
able  that  signed  statements  of  material 
witnesses  be  made  a  part  of  the  record. 
The  formal  rules  of  evidence  need  not 
be  adhered  to  and  any  evidence,  regard¬ 
less  of  its  form,  which  the  commission 
deems  material  may  be  received  and 
evaluated. 

§  753.21  Report  of  proceedings. 

The  commission  shall  at  the  conclu¬ 
sion  of  its  hearings  make  findings  of 
fact  regarding  each  claim  and  of  the 
amount,  in  the  indigenous  currency  of 
the  country  in  which  the  incident  oc¬ 
curred  or  of  which  claimant  was  or  is 
an  inhabitant,  found  by  it  to  be  just 
compensation  to  the  claimant  and  make 
a  brief  written  report  of  its  proceedings. 
The  report  should  set  forth  as  a 
minimum: 

(a)  The  date  or  dates  of  the  hearing 
or  hearings. 

(b)  The  date  of  the  final  determi¬ 
nation. 

(c)  The  amount  claimed  stated  in 
the  indigenous  currency  and,  solely  for 
administrative  control  purposes,  the 
conversion  into  United  States  currency 
at  the  existing  official  rate  of  exchange 
on  the  date  of  initial  consideration  of 
the  claim. 

(d)  The  amount  awarded  stated  in 
the  indigenous  currency  and,  solely  for 
administrative  control  and  memoran¬ 
dum  accounting  purposes,  the  conversion 
into  United  States  currency  at  the  exist¬ 
ing  official  rate  of  exchange  on  the  date 
of  final  determination. 

(e)  A  brief  statement  of  facts,  in¬ 
cluding  the  date  of  accident  or  injury, 
the  date  the  claim  was  filed,  and  the 
nature  of  the  damage  or  injury  (i.e., 
whether  to  person  or  property). 

(f)  Findings  as  to  the  necessary  jur¬ 
isdictional  facts.  A  copy  of  the  pre¬ 
cept  creating  the  commission  together 
with  a  copy  of  claimant’s  release  (in 
case  of  allowance)  or  notification  to 
claimant  (in  case  of  disallowance) 
6hould  be  attached  to  the  report.  The 
original  report,  together  with  three 
copies,  will  be  submitted  to  the  conven¬ 
ing  authority.  When  the  findings  of 
fact  of  such  commission  are  received 
by  the  convening  authority  they  shall 


12882 


RULES  AND  REGULATIONS 


in  each  case  be  final  and  conclusive. 
This  procedure  applies  to  claims  where 
the  amount  to  be  paid  does  not  exceed 
$2,500.  Where  the  amount  which  the 
commission  recommends  be  paid  exceeds 
$2,500  but  does  not  exceed  $5,000,  the 
findings  of  the  commission  are  trans¬ 
mitted  to  the  convening  authority  for 
his  consideration  and  approval;  upon 
receiving  such  approval,  the  findings 
shall  in  such  cases  be  final  and  conclu¬ 
sive.  For  claims  which  the  commission 
considers  meritorious  in  an  amount  ex¬ 
ceeding  $15,000,  see  55  753.24(b)  and 
753.27. 

§  753.22  Notification  to  claimant  of 
award. 

Upon  completion  of  the  report  of  the 
commission  and  approval  by  the  conven¬ 
ing  authority  when  required,  the  claim¬ 
ant  will  be  notified  of  the  award  and, 
if  the  claimant  executes  a  release  for 
the  amount  of  the  award,  this  release 
together  with  the  original  and  one  copy 
of  the  report  of  the  commission  shall 
be  transmitted  to  the  nearest  disbursing 
officer  for  payment.  At  the  same  time 
one  copy  of  the  report  shall  be  forwarded 
to  the  Secretary  of  the  Navy  (Office  of 
the  Judge  Advocate  General)  for  filing. 

§  753.23  Payments. 

Claims  authorized  to  be  paid  here¬ 
under  will  be  forwarded  after  approval 
to  the  nearest  Navy  or  Marine  Corps  dis¬ 
bursing  officer  for  preparation  and  pay¬ 
ment  of  the  public  voucher. 

Subpart  E — Conditions  of  Payment 

§  753.24  Conditions  to  be  fulfilled. 

Prior  to  payment  of  any  claim  within 
the  Foreign  Claims  Act,  each  of  the  fol¬ 
lowing  conditions  must  be  fulfilled: 

(a)  The  amount  due  on  account  of 
the  damage,  loss,  destruction,  injury, 
or  death  must  be  determined. 

(b)  The  award  must  not  exceed 
$15,000,  but  recommendation  for  awards 
in  excess  of  that  amount  may  be  re¬ 
ported  to  Congress  for  consideration. 

(c)  The  claim  must  be  presented 
within  two  years. 

(d)  Claims  by  subrogees  will  not  be 
recognized,  except  as  a  part  of  the 
insured’s  claim. 

(e)  Contributory  negligence  or  wrong¬ 
ful  act,  which  is  in  whole  or  in  part  the 
proximate  cause  of  the  Injury,  bars  a 
claim  unless  such  contributory  negli¬ 
gence  is  not  a  bar  to  recovery  or  is  only 
a  diminution  of  the  extent  of  recovery 
in  tort  claims  under  the  local  law  or 
custom. 

(f)  The  damage,  injury,  or  death 
must  not  have  resulted  from  any  action 
by  the  enemy  or  directly  or  indirectly 
from  any  act  of  American  or  Allied  armed 
forces  engaged  in  combat. 

(g)  The  damage,  loss,  personal  injury 
or  death  must  occur  outside  the  United 
States,  its  Territories,  Commonwealths 
or  Possessions  and  be 

(1)  damage  to,  or  loss  of,  real  prop¬ 
erty  of  a  foreign  country  or  of  a  politi¬ 
cal  subdivision  or  inhabitant  of  a  foreign 
country,  including  damage  or  loss  inci¬ 
dent  to  use  and  occupancy,  or 

(2)  damage  to,  or  loss  of,  personal 
property  of  a  foreign  country  or  of  a 


political  subdivision  or  inhabitant  of  a 
foreign  country,  including  property 
bailed  to  the  United  States,  or 

(3)  personal  injury  to,  or  death  of, 
an  inhabitant  of  a  foreign  country. 

(h)  If  the  claimant  is  a  national  of 
a  country  at  war  with  the  United  States, 
or  of  any  ally  of  such  enemy  country, 
there  must  be  a  determination  by  the 
Foreign  Claims  Commission  or  by  the 
local  commander  that  the  claimant  is 
friendly  to  the  United  States. 

(i)  The  claim  must  be  approved  by 
a  Foreign  Claims  Commission  and,  if 
in  excess  of  $2,500,  by  such  higher 
authority  as  prescribed  by  5  753.18(b) . 

(j)  The  claimant  must  accept,  in  full 
satisfaction  and  in  final  settlement,  the 
amount  approved,  and  give  a  release 
therefor. 

Subpart  F — Nature  of  Releases 

§  753.25  Release  when  award  is  made. 

(a)  A  release  should  be  obtained  from 
the  claimant  in  every  case  in  which  an 
award  is  made  by  a  commission  and 
accepted  by  the  claimant. 

(b)  The  release  executed  by  the 
claimant  should  release  the  United 
States  and  also  release  the  tort-feasor 
or  the  person  or  persons  who  have  done 
the  damage  occasioned  if  their  identity 
is  known.  If  the  identity  of  such  per¬ 
sons  is  unknown  and  they  cannot  be 
described  by  name,  in  such  an  instance, 
the  release  should  recite  that  the  claim¬ 
ant  also  releases  the  person  or  persons 
who  occasioned  the  injury,  the  names 
and  identity  of  said  person  or  persons 
being  unknown  to  the  claimant. 

(c)  The  release  executed  should  pre¬ 
clude  any  possible  future  assertion  of 
the  claim  for  which  the  United  States 
has  made  compensation.  . 

Subpart  G— Claims  Disallowed  by 
Foreign  Claims  Commissions 

§  753.26  Forwarded  to  tlie  Judge  Ad¬ 
vocate  General. 

Claims  within  the  final  jurisdiction 
of  the  commission  but  disallowed  as  not 
meritorious  or  for  any  other  reason  will 
be  forwarded  direct  to  the  Judge  Advo¬ 
cate  General  within  30  days.  In  all 
such  cases  the  original  and  two  copies 
of  the  report,  claim,  and  supporting 
papers  (including  a  copy  of  the  notifi¬ 
cation  of  disallowance  to  the  claimant) 
will  be  so  forwarded;  the  remaining  copy 
will  be  retained  by  the  commission  for 
its  files. 

SObpart  H — Claims  Not  Within  Juris¬ 
diction  of  Foreign  Claims  Commis¬ 
sions 

§  753.27  Meritorious  claims  in  excess  of 
$15,000. 

Claims  within  the  Foreign  Claims  Act, 
except  that  the  total  amount  due  on 
account  of  damage,  injury,  and  death 
exceeds  $15,000  and  the  claimant  will 
not  accept  $15,000  in  full  satisfaction 
and  in  final  settlement  of  his  claim,  will 
be  forwarded  direct  to  the  Judge  Advo¬ 
cate  General  for  legal  review  and 
appropriate  administrative  action.  All 
claims  of  this  nature  shall  be  consid¬ 
ered  by  a  commission  consisting  of  three 
members,  and  the  record  of  such  pro¬ 


ceedings  shall  include  signed  statements 
of  material  witnesses  or  transcripts  of 
their  oral  testimony.  The  Foreign 
Claims  Commission  will  forward  with 
any  such  claims  its  findings,  and  any 
recommendation  as  to  the  action  to  be 
taken  (including  its  findings  as  to  the 
total  damage,  injury,  and  death  sus¬ 
tained)  together  with,  if  practicable,  a 
statement  from  the  owner  of  the  prop¬ 
erty  or  the  person  injured,  or  the  legal 
representative  of  the  person  killed,  sig¬ 
nifying  his  willingness  to  accept  the 
amount  so  found  in  full  satisfaction  and 
in  final  settlement  of  his  claim.  In  all 
such  cases,  the  original  and  two  copies 
of  the  report,  claim  and  supporting 
papers  will  be  so  forwarded;  the  remain¬ 
ing  copy  will  be  retained  by  the 
commission  for  its  files. 

§  753.28  Claims  outside  the  jurisdiction 
of  the  commission. 

Claims  arising  from  incidents  on  the 
high  seas  are  ordinarily  not  within  the 
jurisdiction  of  a  Foreign  Claims  Com¬ 
mission;  see  5  753.17.  In  cases  in  which 
a  commission  considers  that  the  claim¬ 
ant  (or  decedent  in  the  case  of  a  death 
claim)  is  not  an  inhabitant  of  a  foreign 
country  (or  is  not  the  government  or 
a  political  subdivision  of  a  foreign  coun¬ 
try)  reports  shall  be  forwarded  in  tripli¬ 
cate  to  the  Judge  Advocate  General  as 
in  cases  under  5  753.27. 

§  753.29  Claims  arising  in  specified  for¬ 
eign  countries. 

(a)  The  United  States  has  ratified  the 
North  Atlantic  Treaty  Organization 
Status  of  Forces  Agreement  (4  U.S.T. 
1792,  TIAS  2846)  and  has  entered  into 
and  contemplates  entering  into,  other 
similar  agreements  with  foreign  coun¬ 
tries.  Article  vm  of  the  NATO  Status 
of  Forces  Agreement  and  certain  provi¬ 
sions  of  other  agreements  are  incon¬ 
sistent  with  the  continued  unrestricted 
use  of  the  Foreign  Claims  Act  and  its 
implementing  regulations  in  certain 
countries.  It  is,  therefore,  directed 
that  the  directives  of  the  cognizant 
area  commander  be  consulted  and 
that  claims  not  be  referred  to  foreign 
claims  commissions  until  it  has  been 
determined  that  such  action  is  not  incon¬ 
sistent  with  the  provisions  of  the  afore¬ 
mentioned  agreements  and  their  imple¬ 
menting  directives.  A  Department  of 
Defense  notice  published  on  September 
5, 1958  (23  F.R.  6839)  directs  that,  where 
a  single  service  has  been  or  may  be  as¬ 
signed  responsibility  for  claims  in  a 
particular  country  or  area,  all  reimburse¬ 
ments,  settlements  or  payments  that 
may  be  made  in  such  country  or  area 
under  the  Foreign  Claims  Act  (10 
U.S.C.  2734)  and  the  Military  Claims 
Act  (10  U.S.C.  2733)  shall  be  made 
normally  by  that  service.  In  countries 
in  which  the  NATO  Status  of  Forces 
Agreement  or  a  similar  agreement  is  in 
force,  accidents  which  may  give  rise  to 
a  tort  claim  against  the  United  States 
arising  from  acts  or  omissions  of  naval 
personnel,  or  members  of  the  civilian 
component  of  the  naval  service,  including 
claims  for  death  or  personal  Injury,  re¬ 
sulting  from  the  navigation  or  operation 
of  a  ship,  or  from  the  loading,  carriage  or 
discharge  of  its  cargo  will  be  investigated 
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and  reports  will  be  made  in  accordance 
with  the  instructions  promulgated  by  the 
cognizant  naval  commander. 

(b)  The  Secretary  of  Defense  (De¬ 
partment  of  Defense  Notice,  25  F.R. 
9065)  has  assigned  responsibility  for  the 
processing  of  all  claims  in  favor  of  the 
United  States,  or  against  the  United 
States  and  cognizable  under: 

(1)  The  Foreign  Claims  Act  (10  U.S.C. 
2734) 

(2)  The  'Military  Claims  Act  (10 
U.S.C.  2733)  and 

(3)  The  Act  of  August  31,  1954  (68 
Stat.  1006,  31  U.S.C.  2241-2— 224i-5) , 

which  arise  in  the  following  countries 
to  the  military  departments  indicated 
in  this  paragraph  below: 

I.  Department  of  the  Army:  Belgium, 
Ethiopia,  Prance,  The  Federal  Republic  of 
Germany,  Iran,  Korea,  and  as  the  Receiving 
State  Office  in  the  United  States  under  the 
Act  of  August  31,  1954,  supra,  and  the  NATO 
Status  of  Forces  Agreement. 

II.  Department  of  the  Navy:  Italy  and 
Portugal. 

III.  Department  of  the  Air  Force:  Can¬ 
ada,  Denmark,  Greece,  Iceland,  Japan, 
Libya,  Luxembourg,  Netherlands,  Norway, 
Pakistan,  Saudi  Arabia,  Turkey  and  the 
United  Kingdom. 

Notwithstanding  the  foregoing  provi¬ 
sions  of  this  paragraph,  the  Department 
of  the  Navy  has  been  authorized  by  the 
Secretary  of  Defense  to  settle  non-scope 
of  duty  claims  under  $100  arising  in 
foreign  ports  visited  by  the  Sixth  Fleet 
and  may,  subject  to  the  concurrence  of 
the  authorities  of  the  receiving  state 
concerned,  process  such  claims  without 
regard  to  article  Vm,  paragraph  6  of 
the  NATO  Status  of  Forces  Agreement. 

§  753.30  Claims  generated  by  other  than 
Department  of  the  Navy  personnel. 

(a)  Cross-servicing.  A  Department 
of  Defense  notice  published  on  Septem¬ 
ber  5,  1958  (23  F.R.  6839)  provides  that 
any  claim,  which  may  be  settled  under 
the  provisions  of  the  Foreign  Claims 
Act  and  the  Military  Claims  Act  may  be 
settled  by  any  commission  or  commis¬ 
sions  appointed  by  the  Army,  Air  Force, 
Navy  or  Marine  Corps  under  the  provi¬ 
sions  thereof,  without  regard  to  the  serv¬ 
ice  of  the  military  tort-feasor.  See 
S  753.29  in  regard  to  areas  in  which 
cross-servicing  is  mandatory. 

(b)  Civilian  employees  in  the  imme¬ 
diate  office  of  the  Secretary  of  Defense. 
A  Department  of  Defense  notice  pub¬ 
lished  on  July  30,  1960  (25  F.R.  7220) 
provides  that  all  Foreign  Claims  Com¬ 
missions  are  designated  to  settle  and  pay 
claims  for  damage  caused  by  a  civilian 
employee  of  the  Department  of  Defense 
other  than  an  employee  of  a  military 
department. 

§  753.31  Settlement  authority  under  the 
Military  Claims  Act  (10  U.S.C. 
2733). 

A  Department  of  Defense  notice  pub¬ 
lished  on  September  5,  1958  (23  F.R. 
6839)  provides  that  any  claims,  whether 
Army,  Air  Force,  Navy  or  Marine  Corps, 
which  may  be  settled  under  the  provi¬ 
sions  of  the  Foreign  Claims.  Act  or  of  the 
Military  Claims  Act,  may  be  settled  by 
No*  243—3 


any  commission  or  commissions  ap¬ 
pointed  under  the  regulations  of  any  of 
the  above-listed  services,  without  regard 
to  the  service  of  the  military  tort¬ 
feasor.  See  §  753.29  in  regard  to  areas 
in  which  cross-servicing  is  mandatory. 
The  regulations  implementing  this 
statutory  settlement  authority  are  con¬ 
tained  in  the  Navy  General  Claims  Reg¬ 
ulations  (Part  750  of  this  chapter)  and 
will  be  followed,  as  far  as  applicable,  in 
the  settlement  of  claims  under  this  Act 
by  foreign  claims  commissions. 

By  direction  of  the  Secretary  of  the 
Navy. 

[seal]  Robert  D.  Powers,  Jr., 
Captain,  U.S.  Navy,  Acting  Judge 
Advocate  General  of  the  Navy. 

December  9,  1960. 

[F.R.  Doc.  00-11670;  Filed,  Dec.  14,  1960; 

8:54  a.m.] 

Title  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

[Docket  7951  c.o.J 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Leo  Biglaiser 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  §  13.170  Qualities  or  prop¬ 
erties  of  product  or  service:  §  13.170-22 
Corrective,  orthopedic,  etc.;  §  13.170-30 
Durability  or  permanence;  §  13.170-70 
Preventive  or  protective;  §  13.190  Re¬ 
sults;  S  13.205  Scientific  or  other  relevant 
facts. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45)  [Cease  and  desist  order,  Leo 
Biglaiser,  Phoenix,  Arlz.,  Docket  7951,  Octo¬ 
ber  19, 1960] 

Consent  order  requiring  a  seller  of 
corneal  contact  lenses  in  Phoenix,  Arlz., 
to  cease  advertising  falsely  that  all  per¬ 
sons  could  successfully  wear  his  contact 
lenses  and  without  discomfort,  that  the 
lenses  corrected  all  defects  in  vision,  pro¬ 
tected  the  eye,  and  could  be  worn  a  life¬ 
time  without  change  of  prescription. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  respondent  Leo 
Biglaiser,  his  representatives,  agents 
and  employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  offering  for  sale,  sale  or  distribu¬ 
tion  of  contact  lenses,  do  forthwith 
cease  and  desist  from,  directly  or  in¬ 
directly: 

1.  Disseminating  or  causing  to  be  dis¬ 
seminated  any  advertisement  by  means 
of  the  United  States  mails  or  by  any 
means  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commission 
Act,  which  advertisements  represent, 
directly  or  by  implication,  that: 

a;  All  persons  can  successfully  wear 
his  contact  lenses; 

b.  There  is  no  discomfort  in  wearing 
his  contact  lenses; 


c.  His  contact  lenses  will  correct  all 
defects  of  vision; 

d.  Eyeglasses  can  always  be  discarded 
upon  the  purchase  of  his  contact  lenses; 

e.  Said  contact  lenses  protect  the  eye 
unless  limited  to  the  small  portion  of  the 
eye  that  is  covered  thereby; 

f.  Said  contact  lenses  may  be  worn  a 
lifetime  without  change  of  prescription; 
or  misrepresent  the  time  that  they  may 
be  worn; 

g.  Said  contact  lenses  can  be  worn  all 
day  without  discomfort  unless  it  is  clear¬ 
ly  revealed  that  this  is  possible  only  after 
the  wearer  has  become  fully  adjusted 
thereto.  .  - 

2.  Disseminating,  or  causing  to  be  dis¬ 
seminated,  any  advertisement,  by  any 
means,  for  the  purpose  of  inducing,  or 
which  is  likely  to  induce,  directly  or  in¬ 
directly,  the  purchase  of  said  products 
in  commerce,  as  “commerce”  is  defined 
in  the  Federal  Trade  Commission  Act, 
which  advertisement  contains  any  rep¬ 
resentation  prohibited  in  paragraph  1, 
above  or  which  fails  to  reveal  the  facts 
required  by  paragraph  1(g). 

By  “Decision  of  the  Commission”,  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered,  That  the  respondent  Leo 
Biglaiser  shall,  within  sixty  (60)  days 
after  service  upon  him  of  this  order,  file 
with  the  Commission  a  report  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  he  has  complied  with  the 
order  to  cease  and  desist. 

Issued:  October  19, 1960. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[F.R.  Doc.  60-11651;  Filed,  Dec.  14,  1960; 

8:45  am.] 

[Docket  7949  c.o.] 

PART  13— PROHIBITED  TRADe 
PRACTICES 

Nu-Vision  Optical  Studios,  Inc.,  et  al. 

Subpart — Advertising  falsely  or  mis¬ 
leadingly:  S  13.15  Business  status,  ad¬ 
vantages,  or  connections:  S  13.15-235 
Producer  status  of  dealer  or  seller: 
5  13.15-235 (m)  Manufacturer:  §  13.170 
Qualities  or  ‘ properties  of  product  or 
service:  §  13.170-22  Corrective,  orthope¬ 
dic,  etc.;  §  13.170-30  Durability  or  per¬ 
manence;  §  13.170-70  Preventive  or  pro¬ 
tective;  §  13.190  Results;  S  13.205  Scien¬ 
tific  or  other  relevant  facts. 

(Sec.  6,  38  Stat.  721;  15  UB.C.  46.  Interpret 
or  apply  sec.  5,  38"  Stat.  719,  as  amended;  15 
U.S.C.  45)  [Cease  and  desist  order,  Nu- 
Vision  Optical  Studios,  Inc.,  et  al..  Flint, 
Mich.,  Docket  7949,  October  19,  1960] 

In  the  Matter  of  Nu-Vision  Optical  Stu¬ 
dios,  Inc.,  a  Corporation,  and  Eli  Sha¬ 
piro  and  Arthur  Shapiro,  Individually 
and  as  Officers  of  Said  Corporation 

Consent  order  requiring  sellers  of  con¬ 
tact  lenses  in  Flint,  Mich.,  to  cease  ad¬ 
vertising  falsely  that  their  contact  lenses 
could  be  worn  all  day  and  without  dis¬ 
comfort  by  all  persons,  would  correct  all 
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eye  defects  and  protect  the  eye,  were 
unbreakable,  eliminated  need  of  eye¬ 
glasses,  and  were  manufactured  by  re¬ 
spondents. 

The  order  to  cease  and  desist  is  as  fol¬ 
lows: 

It  is  ordered,  That  Respondents  Nu- 
Vision  Optical  Studios,  Inc.,  a  corpora¬ 
tion,  its  officers,  and  Eli  Shapiro  and 
Arthur  Shapiro,  individually  and  as  offi¬ 
cers  of  said  corporation,  and  Respond¬ 
ents’  representatives,  agents  and 
employees,  directly  or  through  any 
corporate  or  other  device,  in  connection 
with  the  offering  for  sale,  sale  and  dis¬ 
tribution  of  contact  lenses,  do  forthwith 
cease  desist  from,  directly  or  indi¬ 
rectly: 

A.  Disseminating  or  causing  to  be  dis¬ 
seminated  any  advertisement  by  means 
of  the  United  States  mails  or  by  any 
means  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commis¬ 
sion  Act,  which  advertisement  repre¬ 
sents,  directly  or  by  implication,  that: 

1.  All  persons  in  need  of  visual  correc¬ 
tion  can  successfully  wear  their  contact 
lenses; 

2.  There  is  no  discomfort  in  wearing 
their  lenses; 

3.  All  persons  can  wear  Respondents’ 
lenses  all  day  without  discomfort;  or 
that  any  person  can  wear  Respondents’ 
lenses  all  day  without  discomfort  except 
after  that  person  has  become  fully  ad¬ 
justed  thereto; 

4.  Eyeglasses  can  always  be  discarded 
upon  purchase  of  Respondents’  lenses; 

5.  Respondents’  contact  lenses  will 
correct  all  defects  in  vision; 

6.  Said  lenses  will  protect  the  eve  un¬ 
less  limited  to  the  small  portion  covered 
thereby; 

7.  Said  lenses  are  unbreakable; 

8.  Respondents  manufacture  the  con¬ 
tact  lenses  sold  by  than; 

B.  Disseminating,  or  causing  to  be  dis¬ 
seminated,  any  advertisement,  by  any 
means,  for  the  purpose  of  inducing,  or 
which  is  likely  to  induce,  directly  or  in¬ 
directly,  the  purchase  of  said  products 
in  commerce,  as  “commerce”  is  defined 
in  the  Federal  Trade  Commission  Act, 
which  advertisement  contains  any  repre¬ 
sentation  prohibited  in  paragraph  A, 
above. 

By  “Decision  of  the  Commission,”  etc., 
report  of  compliance  was  required  as 
follows: 

It  is  ordered.  That  respondents  Nu- 
Vislon  Optical  Studios,  Inc.,  a  corpora¬ 
tion,  and  Eli  Shapiro  and  Arthur  Shapiro, 
individually  and  as  officers  of  said  cor¬ 
poration,  shall,  within  sixty  (60)  days 
after  service  upon  them  of  this  order, 
file  with  the  Commission  a  report  in 
writing,  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  they  have  com¬ 
plied  with  the  order  to  cease  and  desist. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

Issued:  October  19, 1960. 

[FA.  Doc.  60-11652;  Filed.  Dec.  14.  I960; 

8:45  am.] 


[Dockets  7896  c.o.  etc.] 

PART  13— PROHIBITED  TRADE 
PRACTICES 

Scepter  Music,  lnc.f  Et  Al. 

Scepter  Music,  Inc.,  et  al.  (Docket 
7896  c.o.) ;  Old  Town  Record  Corporation 
et  al.  (Docket  7900  c.o.) ;  and  B  &  H  Dis¬ 
tributing  Co.  et  al.  (Docket  7940  c.o.). 

Subpart — Bribing  cutomers’  employ¬ 
ees:  §  13.315  Employees  of  private  con¬ 
cerns. 

(Sec.  6.  38  St&t.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  UJS.C.  45)  [Cease  and  desist  orders: 
Scepter  Music,  Inc.,  et  al..  New  York,  N.Y., 
Docket  7896,  Oct.  15,  1960;  Old  Town  Record 
Corporation  et  al.,  New  York,  N.Y.,  Docket 
7900,  Oct.  15,  1960;  and  James  Higgins  et  al. 
trading  as  B  &  H  Distributing  Co.  et  al., 
Detroit,  Mich.,  Docket  7940,  Oct.  21,  1960] 

In  the  Matters  of  Scepter  Music,  Inc.,  a 
Corporation,  and  Florence  Greenberg, 
Individually  and  as  an  Officer  of  Said 
Corporation;  Old  Town  Record  Cor¬ 
poration,  a  Corporation,  and  Hy  Weiss, 
Individually  and  as  an  Officer  of  Said 
Corporation;  and  James  Higgins  and 
Robert  West,  Individually  and  as 
Copartners,  Trading  and  Doing  Busi¬ 
ness  as  B  &  H  Distributing  Co.,  and 
Betty  Alexander,  General  Manager 

Consent  orders  requiring  a  manufac¬ 
turer  in  New  York  City  and  two  distribu¬ 
tors,  in  New  York  City  and  Detroit, 
Mich.,  respectively,  to  cease  paying  con¬ 
cealed  payola  to  disc  jockeys  and  other 
personnel  of  television  and  radio  sta¬ 
tions  to  induce  frequent  playing  of  their 
records  in  order  to  increase  sales. 

Respondents  in  these  three  proceed¬ 
ings  were  ordered  to  cease  and  desist  as 
follows: 

It  is  ordered,  That  respondents  Scepter 
Music,  Inc.,  a  corporation,  and  its  offi¬ 
cers,  and  Florence  Greenberg,  individu¬ 
ally  and  as  an  officer  of  said  corporation; 
Old  Town  Record  Corporation,  a  cor¬ 
poration,  and  its  officers,  and  Hy  Weiss, 
individually  and  as  an  officer  of  said 
corporation;  and  James  Higgins  and 
Robert  West,  individually  and  as  co¬ 
partners,  trading  and  doing  business  as 
B  &  H  Distributing  Co.,  or  under  any 
other  name,  and  Betty  Alexander,  Gen¬ 
eral  Manager;  and  respondents’  agents, 
representatives  and  employees,  directly 
or  through  any  corporate  or  other  de¬ 
vice,  in  connection  with  phonograph 
records  which  have  been  distributed,  in 
commerce,  or  which  are  used  by  radio 
or  television  stations  in  broadcasting 
programs  in  commerce,  as  “commerce” 
is  defined  in  the  Federal  Trade  Com¬ 
mission  Act,  do  forthwith  cease  and  de¬ 
sist  from: 

(1)  Giving  or  offering  to  give,  without 
requiring  public  disclosure,  any  sum  of 
money  or  other  material  consideration, 
to  any  person,  directly  or  indirectly,  to 
induce  that  person  to  select,  or  partici¬ 
pate  in  the  selection  of,  and  the  broad¬ 
casting  of,  any  such  records  in  which 
respondents,  or  either  of  them,  have  a 
financial  interest  of  any  nature. 

(2)  Giving  or  offering  to  give,  without 
requiring  public  disclosure,  any  sum  of 


money,  or  other  material  consideration, 
to  any  person,  directly  or  indirectly,  as 
an  inducement  to  influence  any  em¬ 
ployee  of  a  radio  or  television  broadcast¬ 
ing  station,  or  any  other  person,  in  any 
manner,  to  select,  or  participate  in  the 
selection  of,  and  the  broadcasting  of, 
any  such  records  in  which  respondents, 
or  either  of  them,  have  a  financial  in¬ 
terest  of  any  nature. 

There  shall  be  “public  disclosure” 
within  the  meaning  of  this  order,  by  any 
employee  of  a  radio  or  television  broad¬ 
casting  station,  or  any  other  person, 
who  selects  or  participates  in  the  selec¬ 
tion  and  broadcasting  of  a  record  when 
he  shall  disclose,  or  cause  to  have  dis¬ 
closed,  to  the  listening  public  at  the 
time  the  record  is  played,  that  his  se¬ 
lection  and  broadcasting  of  such  record 
are  in  consideration  for  compensation 
of  some  nature,  directly  or  indirectly, 
received  by  him  or  his  employer. 


It  is  ordered,  That  respondents  herein 
shall,  within  sixty  (60)  days  after  service 
upon  them  of  these  orders,  file  with  the 
Commission  reports  in  writing  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  the  or¬ 
ders  to  cease  and  desist. 

Issued:  October  14, 1960  (Dockets  7896 
and  7900);  October  21,  1960  (Docket 
7940). 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[FA.  Doc.  60-11653;  Filed,  Dec.  14,  I960; 

6:45  am.] 


Title  39— POSTAL  SERVICE 

Chapter  I — Post  Ojfflce  Department 

PART  168— DIRECTORY  OF  INTER¬ 
NATIONAL  MAIL 

Miscellaneous  Amendments 

The  regulations  of  the  Post  Office 
Department  in  Part  168 — Directory  of 
International  Mail — are  amended  by 
making  the  following  changes  in  $  168.5, 
Individual  country  regulations; 

l.  In  country  “Iceland”,  under  Parcel 
Post,  delete  the  item  Import  restrictions 
as  a  result  of  import  restrictions  being 
removed  by  that  country. 

n.  I h  country  "Kuwait”,  under  Parcel 
Post,  insert  a  new  item  Prohibitions  im¬ 
mediately  following  the  item  Indemnity 
to  read  as  follows: 

Prohibitions.  Magazines  or  other  arti¬ 
cles  containing  photographs  of  nude 
women. 

m.  In  country  “Nicaragua”,  under 
Parcel  Post,  make  the  following  changes: 

A.  Amend  the  fourth  paragraph  of  the 
item  Observations  by  striking  out  “Aus¬ 
tin,  Tex.,  and  Long  Beach,  Calif.”;  and 
inserting  in  lieu  thereof  “San  Diego, 
Calif.,  and  Tallahassee,  Fla.”  in  proper 


By  separate  “Decision  of  the  Commis¬ 
sion”,  etc.,  in  each  of  the  three  captioned 
matters,  reports  of  compliance  were  re¬ 
quired  as  follows  (combining  the 
orders) : 
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alphabetical  order  therein  to  show  the 
location  of  new  Nicaraguan  consuls. 

B.  Amend  the  item  Prohibitions  by 
adding  the  following  to  the  list  therein: 

Footwear,  including  shoes,  slippers, 
boots,  and  rubbers,  except  when  sent  as 
personal  gifts. 

IV.  In  country  “Spain”,  amend  the 
parenthetical  phrase  immediately  fol¬ 
lowing  the  country  heading  to  read: 
“(FOr  Fernando  Po,  Rio  Muni  and  Span¬ 
ish  West  Africa,  see  individual  country 
items.)". 

V.  In  country  “Vietnam”,  under  Par¬ 
cel  Post,  delete  the  last  paragraph  of  the 
item  Prohibitions. 

(R.S.  161,  as  amended,  secs.  SOI,  605,  Pub. 
Law  86-682  (74  Stat.  680,  681);  5  U.S.O.  22, 
39  U.S.  Code  501,  605) 

[seal]  Herbert  B.  Warburton, 
General  Counsel. 

[FJR.  Doc.  60-11601;  Piled,  Dec.  14,  1960; 
8:57  a.m.] 


Title  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

APPENDIX — PUBLIC  LAND  ORDERS 

[Public  Land  Order  2217] 

[Idaho  09333] 

IDAHO 

Partial  Revocation  of  Reclamation 
Withdrawals  (Minidoka  Project) 

By  virtue  of  the  authority  contained 
in  section  3  of  the  act  of  June  17,  1902 
(32  Stat.  388;  43  U.S.C.  416) ,  it  is  ordered 
as  follows: 

1.  The  departmental  orders  of  Novem¬ 
ber  17,  1902,  March  18,  1908,  October  7, 
1908,  May  23,  1913,  September  29,  1919, 
October  22,  1925,  July  23,  1927,  and  Au¬ 
gust  5, 1927,  reserving  lands  for  reclama¬ 
tion  purposes  in  connection  with  the 
Minidoka  Project,  are  hereby  revoked  so 
far  as  they  affect  the  following-described 
lands: 

Boise  Meridian 

T.  4  S.,  R.  15  E.. 

Sec.  24,  E*48W*4  and  SE*i; 

Sec.  25,  NE'/4NWV4  and  NE%SE*4 ; 

Sec.  31,  NWV4SEy4. 

T.  5  S.,  R.  15  E„ 

Sec.  3,  lot  4; 

Sec.  4,  lot  1; 

Sec.  5,  lot  3; 

Sec.  14,  SW*4NW*4; 

Sec.  15,  SE>/4NWy4. 

T.  6  S.,  R.  15  E., 

Sec.  20,  Sy2SW*4.  Ey2SEy4,  E*4NW*4SE»/i, 
and  SWy4SE»/4; 

Sec.  21,  Sy2. 

T.  4  S.,  R.  16  E., 

Sec.  19,  lot  4  and  SE*4SW*4; 

Sec.  28,  NE*4SW*4. 

T.  5  S.,  R.  17  E„ 

Sec.  15.  SW*4NW*4. 

T.6S.,  R.  18  E., 

Sec.  28,  Sy2.; 

Sec.  29,  W*4NEy4,  NW*4,  and  8*4; 
sec.  34,  Ey2swy4. 

T.  7  S„  R.  18  E., 

Sec.  12,  SE*4NE*4. 


T  7  S  R  19  E 

Sec.  5,  lot  8,  SE*4NW*4,  and  E*4SW*4: 
Sec.  6,  lots  1,  2,  3.  4,  5,  6,  7.  sy2NE%, 
SE*4NW*4,  E*4SW*4,  N*4SE*4.  and  8W*4 
SEy4; 

Sec.  7.  lots  1,  2,  8,  4,  W*4NE*4,  and 

E%Nwy4; 

Sec.  20.  NE*4NW*4  and  W»/aSW*4; 

Sec.  29,  SE*4NW*4; 

Sec.  30,  NEy4NEy4; 

Sec.  31.  Ey2NE*4  and  NE*4SE*4; 
sec.  32,  Ny,swy4. 

T.  8  S.,  R.  19  E., 

Sec.  2,  NE*4SW*4; 

Sec.  4,  Ny2SE«4; 

Sec.  10,  Ey2; 

Sec.  11,  Sy2NW*4  and  SW*4; 

Sec.  14,  lot  3,  NWy4NEy4,  Ny2NW*4.  and 
SW*4NW*4; 

Sec.  15,  Ny2NE*4,  N*4SE*4NE*4,  and  W*4; 
Sec.  22,  W*4  and  SE*4; 

Sec.  23,  lot  1,  EVfeNEft,  8*4Sya,  and  NE*4 

se*4;  ' 

Sec.  24,  NV4.  N*4SE*4,  and  Ny2S*4SE*4; 
Sec.  25,  W»/2; 

Sec.  26,  NW*4  and  NW*4NW*4SE*4; 

Sec.  28,  W*4Wy2NE*4,  NWy4NE*4,  N*4N«/a 
swy4NEy4,  nw  y4  nw y4  se  y4  ne  y4 ,  Nya 
Nwy4,  Ny2sy2Nwy4,  and  Nyas*4s*4 
Nwy4; 

Sec.  29* 

Sec.  81*.  lots  2,  3,  SE*4NW*4,  and  NE*4 

swy4; 

Sec.  32,  lots,  1, 2,  and  N>/2N*4. 

T.  9  S.,  R.  19  E., 

Sec.  4,  SWy4SE*4; 

Sec.  9,  W*4NEy4NE*4,  WyaNE*4,  SE*4NE*4, 
and  Sy2; 

sec.  io.  sw*4Nw*4,  wyasw*4.  SEy4SW*4. 

and  SE*4SE*4; 

Sec.  11,  s*4NE*4Sw*4,  s*4sy2Nwy4sw*4, 
S*4NWy4SE*4,  and  8*48*4; 
sec.  12,  sy2wy2Ey2swy4sEy4; 

Secs.  13.  14,  15,  23,  and  24. 

T.  10  S.,  R.  19  E„ 

Sec.  18,  lot  1; 

Sec.  22,  lot  1. 

T.  8  S.,  R.  20  E„ 

Sec.  7.  SE*4NW*4; 

Sec.  19,  lots  1,  2,  3,  and  Ey2SW*4; 

Sec.  31,  NE*4NE*4; 

Sec.  32,  N»/2NWy4,  SE*4NW*4,  and  NE»/4 
SE*4. 

T  Q  fl  p  on  TP 

Sec!’  4,'  lots  1.  2,  3,  4,  and  S*4N*4; 

Sec.  7,  S*4SE*4; 

Sec.  8,  lots  1,  2.  8,  SW*4NE*4,  EyaE*4NE*4 
sw*4,  syasw*4,  and  W*4SEy4; 

Sec.  ll, SE*4; 

Sec.  13,  lots  8  and  9; 

Sec.  17,Wy2; 

Sec.  18; 

Sec.  19,  lots  1,  2,  3,  4,  5,  6,  8,  E*4,  and 
Ei/2W*4; 

Sec. 20; 

Sec.  21,SW*4; 

Sec.  24,  lot  1,  N*4NE*4,  and  S*4SE*4; 

Sec.  25,  NW*4NE*4,  WyaN*4N*4SE»/4NE*4, 
NE*4NW*4,  S*4NW*4,  and  NW*4SEy4; 
Sec.  26,  Sy2N*4  and  sya,  except  SE*4SE*4; 
Sec.  27.  SEy4SW*4NE*4,  S*4SE*4NE*4, 
sy2Nwy4Nwy4,  swy4Nwy4,  sw*4SE*4 
NW*4,andS*4; 

Sec.  28,  S*4NE*4,  NW*4,  NyaSV4,  and 
SS*48E*4; 

Sec.  29,  N*4  and  N*4Sya; 

Sec.  30,  NE*4; 

Sec.  35.  SE‘/4NE*4,  NE*4NW>/4,  NE*4SWy4, 
and  S*4SE*4. 

T.9S.,  R.  21  E., 

Sec.  20,  E*4SW*4; 

Sec.  29,  N*4  and  N*4S*4; 

Sec.  30,  E»/2NE*4,  E*4NWy4NE*4,  and 

ne»/4nw*4. 

The  areas  described  aggregate 
18.272.98  acres. 

The  lands  are  in  Gooding,  Lincoln, 
and  Jerome  Counties.  All  are  unde¬ 
veloped  desert  lands. 


2.  Subject  to  any  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
and  the  requirements  of  applicable  law, 
the  lands  are  hereby  opened  to  filing 
of  applications,  selections  and  locations 
in  accordance  with  the  following: 

a.  Until  10:00  a.m.  on  June  9,  1961, 
the  State  of  Idaho  shall  have  a  preferred 
right  of  application  to  select  the  lands 
in  accordance  with  and  subject  to  the 
provisions  of  subsection  (c)  of  section  2 
of  the  act  of  August  27,  1958  (72  Stat. 
928;  43  U.S.C.  851-2),  and  the  regula¬ 
tions  in  43  CFR. 

b.  All  valid  applications  under  the 
nonmineral  public  land  laws  other  than 
any  coming  under  subparagraph  (a) 
above,  presented  at  or  before  10:00  a.m. 
on  January  13,  1961,  will  be  considered 
as  simultaneously  filed  at  that  horn*. 
Any  rights  under  such  applications  filed 
thereafter  will  be  governed  by  the  time 
of  filing. 

c.  Applications  under  subparagraphs 
(a)  and  (b)  above,  shall  be  subject  to 
those  from  persons  having  prior  exist¬ 
ing  valid  settlement  rights,  preference 
rights  conferred  by  existing  law,  and 
equitable  claims  subject  to  allowance 
and  confirmation. 

3.  The  lands  have  been  open  to  ap¬ 
plications  and  offers  under  the  mineral 
leasing  laws,  and  those  in  second  form 
withdrawals,  to  location  under  the 
United  States  mining  laws.  The  re¬ 
mainder  shall  be  open  to  such  locations 
at  10:00  a.m.  on  June  9,  1961. 

4.  Persons  claiming  preferential  con¬ 
sideration  must  submit  evidence  of  their 
entitlement. 

Inquiries  concerning  the  lands  shall 
be  addressed  to  the  Manager,  Land 
Office,  Boise,  Idaho. 

George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8, 1960. 

[Pit.  Doc.  60-11656;  Filed,  Dec.  14,  1960; 

8:46  a.m.] 


[Public  Land  Order  2218] 

[2124158] 

[Fairbanks  023685] 

ALASKA 

Partly  Revoking  Public  Land  Order 
No.  1124  of  April  14,  1955 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952,  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  1124  of  April 
14,  1955,  so  far  as  it  reserved  the 'follow¬ 
ing-described  lands  under  jurisdiction  of 
the  Secretary  of  the  Interior  for  public 
service  sites  is  hereby  revoked: 

Fairbanks  Meridian 
T.  IS.,  R.2E., 

Sec.  10,  unsurveyed,  NE*4SW*4,  E*4NW*i 
sw*4,  NW*4NW*4SW*4,  SW*4NW*4 

SW*4,  that  part  lying  northeasterly  of 
Chena  River. 

T.  1  8.,  R.  3  E.,  unsurveyed, 

Sec.  22, 

E*4SE*48W*4,  that  part  lying  southerly 
of  Chena  River; 

W*4SW*4SE*4,  that  part  lying  westerly 
of  Chena  River; 
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Sec.  27 

NE % NE V4 NW ^4 .  NWy4NWV«NEV4,  those 
parts  lying  northerly  of  Chena  River. 

The  areas  described  contain  approxi¬ 
mately  120  acres. 

2.  The  following-described  lands  were 
among  those  included  in  the  revocation 
of  a  prior  withdrawal  made  by  Public 
Land  Order  No.  1124.  Their  restoration 
was  deferred,  however,  pending  issuance 
of  a  supplemental  order  opening  them  to 
application  under  the  Small  Tract  Act, 
plans  for  which  have  been  abandoned. 

Fairbanks  Meridian 
T.  1  S..  R.  2  E.. 

Sec.  10,  unsurveyed.  NW>4.  and  WVi  W*4 

ne%; 

Sec.  13,  unsurveyed,  SWV4SW%,  8%NW% 

SWy4,  those  parts  lying  south  of  Chena 

River; 

Sec.  24.  unsurveyed.  NViNW%NW%.  that 

part  lying  north  of  Chena  River. 

T.  1  S..  R.  3  E.,  unsurveyed, 

Sec.  13. 

E%SW!4NEi,4.  NW14NE14.  that  part  ly¬ 
ing  southerly  of  the  Chena  River; 

W%NE%NE%.  that  part  lying  westerly 
of  the  Chena  River; 

WyjSEViNE^.  that  part  lying  south¬ 
westerly  of  the  Chena  River; 

Sec.  14 

SEy4SW%SWV4,  that  part  lying  south¬ 
easterly  of  the  Chena  River; 

SW^SEViSW^.  that  part  lying  south¬ 
westerly  of  the  Chena  River; 

Sec.  22. 

W«4NE%SWi4SE%,  SE»4SW%NW%, 
wy2NEy4SWy4,  those  parts  lying  east 
of  Chena  River; 

SWy48Ey4NW%.  NW%SE^4,  those  parts 
lying  southwesterly  of  Chena  River; 

E^NE^SWft.  that  part  lying  south  of 
Chena  River; 

N%N%SE%SWy4.  that  part  lying  north 
of  Chena  River; 

NWJ4SW%SE%,  that  part  lying  north¬ 
easterly  of  Chena  River; 

Sec.  23 

Wy2NE»/4NWy4.  that  part  lying  south¬ 
westerly  of  Chena  River; 

Ey2NWy4NWy4,  that  part  lying  east  of 
Chena  River; 

NEy4SWy4NWi4.  that  part  lying  north¬ 
easterly  of  Chena  River; 

Sec.  27, 

swy4swy4Nwy4,  w%Nwy4swv4,  Nwy4 
SW^NWli,  E»4NW»4SWV4,  those 
parts  lying  westerly  of  the  Chena 
River; 

NWi4SWV4SWVi.  that  part  lying  north¬ 
westerly  of  Chena  River; 

Sec.  28, 

NW^SW^SW^.  that  part  lying  north¬ 
westerly  of  Chena  River; 

EyiSWyiSE1/^,  that  part  lying  easterly  of 
Chena  River; 

WVfcSE&SEi^,  that  part  lying  westerly 
of  Chena  River; 

E%SEy4NE%,  EMtNW»4SEV4NEy;; 

W%NWV4SE^NEy4,  that  part  lying 
south  of  Chena  River; 

8W%S*%NE%.  that  part  lying  north¬ 
erly  of  Chena  River; 

Ey2SW^NEi4.  that  part  lying  easterly  of 
Chena  River; 

E»/2NE1/4SEy4,  that  part  lying  northeast¬ 
erly  of  Chena  River; 

Sec.  30, 

NWV4SWV4NWV4,  that  part  lying  west  of 
Chena  River; 

s^Ny2Nwy4NE%,  Ny2sy2Nwy4NE%, 
those  parts  lying  north  and  west  of 
Chena  River. 


T.  1  S..  R.  4  E.,  unsurveyed 

Sec.  0 

E%’sw>4NE^4,  that  part  lying  easterly  of 
Chena  River; 

SE^NE1/^.  that  part  lying  north  of 
Chena.  River; 

Sec.  10, 

SW»4NWV4.  W^SE^NWVi,  those  parts 
lying  westerly  of  Chena  River; 

W%NE%8W%,  that  part  lying  north¬ 
westerly  of  Chena  River; 

NWl/4SW'/4,  that  part  lying  northeast¬ 
erly  of  Chena  River. 

Containing  approximately  693  acres. 

3.  Subject  to  any  existing  valid  rights 
and  the  requirements  of  applicable  law, 
the  lands  are  hereby  opened  to  filing  of 
such  applications,  selections,  and  loca¬ 
tions  as  may  be  made  for  unsurveyed 
lands  in  accordance  with  the  following: 

a.  Applications  and  selections  under 
the  nonmineral  public  land  laws  may  be 
presented  to  the  Manager  mentioned  be¬ 
low,  beginnirig  on  the  date  of  this  order. 
Such  applications,  selections,  and  offers 
will  be  considered  as  filed  on  the  hour 
and  respective  dates  shown  for  the  vari¬ 
ous  classes  enumerated  in  the  following 
paragraphs: 

(1)  In  accordance  with  and  subject  to 
the  provisions  of  the  act  of  July  28,  1956 
(70  Stat.  709;  48  U.S.C.  46-3b) ,  and  sec¬ 
tion  6(g)  of  the  Alaska  Statehood  Act  of 
July  7,  1958  (72  Stat.  339) ,  the  State  of 
Alaska  shall  be  entitled  until  10:00  a.m., 
on  March  10,  1961,  to  a  preferred  right 
of  application  to  select  the  lands  released 
by  paragraph  1  of  this  order. 

(2)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  al¬ 
lowance  and  confirmation  will  be  ad¬ 
judicated  on  the  facts  presented  in 
support  of  each  claim  or  right.  All  ap¬ 
plications  presented  by  persons  other 
than  those  referred  to  in  this  paragraph 
will  be  subject  to  the  applications  and 
claims  mentioned  in  this  paragraph. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public  land 
laws  other  than  preference  right  applica¬ 
tions  under  paragraph  3(a)(1)  and 
3(a)(2)  above,  presented  prior  to  10:00 
a.m.  on  January  13,  1961,  will  be  con¬ 
sidered  as  simultaneously  filed  at  that 
hour.  Rights  under  such  applications 
and  selections  filed  after  that  hour  will 
be  governed  by  the  time  of  filing. 

^  4.  The  lands  described  in  paragraph  1 
have  been  open  to  applications  and  offers 
under  the  mineral  leasing  laws.  All  the 
lands  will  be  open  to  location  under  the 
United  States  mining  laws,  and  those 
described  in  paragraph  2  to  applications 
and  offers  under  the  mineral  leasing  laws 
beginning  at  10:00  a.m.  on  March  10, 
1961.  They  will  be  open  to  settlement 
under  the  homestead  and  Alaska  home- 
site  laws  at  10:00  a.m.  on  March  10, 1961. 

Inquiries  concerning  the  lands  shall  be 
addressed  to  the  Manager,  Land  Office, 
Bureau  of  Land  Management,  Fairbanks, 
Alaska. 

'  George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8,  1960. 

[F.R.  Doc.  60-11657;  Filed,  Dec.  14,  1960; 

8:46  am.] 


[Public  Land  Order  2219] 

[5465] 

[Washington  03399] 

WASHINGTON 

Partly  Revoking  Reclamation  With¬ 
drawals  of  October  17,  1903;  July 
27,  1904;  and  January  20,  1910 
(Okanogan  Project) 

By  virtue  of  the  authority  contained  in 
section  3  of  the  act  of  June  17,  1902  (32 
Stat.  388;  43  U.S.C.  416) ,  it  is  ordered  as 
follows: 

1.  The  departmental  orders  of  Octo¬ 
ber  17,  1903;  July  27,  1904,  and  January 
20,  1910,  which  withdrew  lands  in  the 
first  form  for  reclamation  purposes  in 
connection  with  the  Okanogan  Project, 
are  hereby  revoked  so  far  as  they  affect 
the  following-described  lands: 

Willamette  Meridian 

T.  35  N.,  R.  24  E., 

Sec.  1,  lot  6. 

T.  35  N.,  R.  25  E., 

Sec.  4,  lot  1; 

Sec.  6,  lotfi  10, 11,  and  12. 

T.  36  N.,  R.  25  E., 

Sec.  33,  lot  6. 

The  areas  described  aggregate  117.31 
acres.  In  T.  35  N.,  R.  25  E.,  section  6, 
lot  10  is  patented,  and  lot  12  is  with¬ 
drawn  for  the  Conconully  Bird  Reserve. 
In  T.  36  N.,  R.  25  E.,  section  33,  lot  6  is 
withdrawn  for  the  Okanogan  National 
Forest. 

2.  The  lands  are  situated  in  north¬ 
western  Okanogan  County,  adjacent  to 
the  town  of  Conconully.  They  lie  pri¬ 
marily  on  steeply  sloping  hillsides.  Soils 
are  shallow  rocky  silt  loam  with  numer¬ 
ous  granite  outcrops.  Vegetation  is 
limited  to  sagebrush  and  grass  with  a 
scattered  occurence  of  fir  and  pine 
timber. 

3.  Subject  to  any  existing  valid  rights 
and  the  requirements  of  applicable  law, 
the  lands  are  hereby  opened  to  filing  of 
applications,  selections,  and  locations  in 
accordance  with  the  following: 

a.  Applications  and  selections  under 
the  nonmineral  public  land  laws  may  be 
presented  to  the  Manager  mentioned 
below,  beginning  on  the  date  of  this 
order.  Such  applications  and  selections 
will  be  considered  as  filed  on  the  hour 
and  respective  dates  shown  for  the  vari¬ 
ous  classes  enumerated  in  the  following 
paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  al¬ 
lowance  and  confirmation  will  be  adjudi¬ 
cated  on  the  facts  presented  in  support 
of  each  claim  or  right.  All  applications 
presented  by  persons  other  than  those 
referred  to  in  this  paragraph  will  be  sub¬ 
ject  to  the  applications  and  claims  men¬ 
tioned  in  this  paragraph. 

(2)  Until  10:00  a.m.  on  June  9,  1961, 
the  State  of  Washington  shall  have  a 
preferred  right  of  application  to  select 
lot  1,  section  4,  T.  35  N.,  R.  25  E.,  in 
accordance  with  and  subject  to  the  pro¬ 
visions  of  subsection  (c)  of  section  2  of 
the  act  of  August  27,  1958  (72  Stat.  928; 
43  U.S.C.  851,  852),  and  the  regulations 


Thursday ,  December  15,  1960 
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[Public  Land  Order  2221] 

185690] 

CALIFORNIA 

Partly  Vacating  Withdrawals  for 
Power  Purposes  (Sequoia  National 
Forest) 

By  virtue  of  the  authority  vested  in 
the  President  by  Section  1  of  the  Act 
of  June  25,  1910  (36  Stat.  847;  43  U.S.C. 
141),  and  pursuant  to  Executive  Order 
No.  10355  of  May  26,  1952,  and  as  Secre¬ 
tary  of  the  Interior,  it  is  ordered  as 
follows; 

1.  The  Executive  order  of  June  8, 1926, 
creating  Reservoir  Site  Reserve  No.  17, 
the  departmental  order  of  July  17,  1924 
(Power  Site  Classification  No.  80),  and 
the  departmental  order  of  August  24, 
1933  (Power  Site  Classification  No.  267) , 
are  hereby  revoked  so  far  as  they  affect 
the  following-described  lands: 

Mount  Diablo  Meridian 

T.  25  S.,  R.  33  E., 

Sec.  9.  NE^NEft; 

Sec.  23,  W»/2NWV4. 

Containing  120  acres. 

2.  In  DA-980  and  DA-991,  the  Fed¬ 
eral  Power  Commission  vacated  Power 
Project  No.  564  so  far  as  it  affects  the 
following-described  lands: 

Mount  Diablo  Meridian 

T.  25  S..  R.  33  E.. 

Sec.  9,  NE^NEft; 

Sec.  10.  W^NWVi.  SE%NW%,  SWft,  W y2 
SE  % ,  and  SE14SE&; 

sec.  14,  swy4Nwy4  and  sy2sw>4; 

Sec.  23.  NW %. 


[Public  Land  Order  2222  ] 

. [1935558] 

[Fairbanks  07195]  , 

ALASKA 

Partly  Revoking  Air  Navigation 
Site  No.  172 

By  virtue  of  the  authority  contained 
in  section  4  of  the  act  of  May  24,  1928 
(45  Stat.  729;  49  U.S.C.  214) ,  it  is  ordered 
as  follows: 

1.  The  departmental  order  of  Decem¬ 
ber  31,  1941,  which  established  Air  Navi¬ 
gation  Site  Withdrawal  No.  172,  is  hereby 
revoked  so  far  as  it  affects  the  following- 
described  lands: 

Galena 
Tract  1 

From  Corner  No.  4  of  Air  Navigation  Sit* 
Withdrawal  No.  172,  U.S.  Survey  2627, 
which  Is  the  point  of  beginning;  thence 
S.  66°35'  E.,  15,840  feet  along  the  line 
which  runs  between  Corners  4  and  5 
of  said  U.S.  Survey; 

S.  23*25'  W.,  2,640  feet; 

N.  66*35'  W..  5,280  feet; 

S.  23*35"  W.,  2,640  feet; 

N.  66°35'  W.,  10,560  feet  to  a  point  on  the 
line  which  runs  between  Corners  3  and 
4  of  said  U.S.  Survey; 

N.  23*25'  E.,  5,280  feet  along  said  line 
to  the  point  of  beginning. 

(Containing  1,600  acres.) 

Tract  2 

From  Corner  No.  6  of  said  UB.  Survey,  which 
Is  the  point  of  beginning;  thence 
S.  66  35'  E.,  11,998.80  feet  to  Corner  No.  7; 
N.  89*12'  W.,  12,998.87  feet  to  Corner  No.  5; 
N.  23*25'  E.,  4,999.50  feet  to  the  point  of 
beginning. 

(Containing  688  acres.) 


in  43  CFR.  The  State  has  waived  its 
preference  right  of  application  as  to  the 
remainder  of  the  lands  released  by  this 
order. 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public  land 
laws,  other  than  from  the  State,  pre¬ 
sented  prior  to  10:00  am.  on  January 
13,  1961,  will  be  considered  as  simul¬ 
taneously  filed  at  that  hour.  Rights 
under  such  applications  and  selections 
filed  after  that  hour  will  be  governed 
by  the  time  of  filing. 

b.  The  lands  have  been  open  to  appli¬ 
cations  and  offers  under  the  mineral 
leasing  laws.  They  will  be  open  to  loca¬ 
tion  under  the  United  States  mining  laws 
begining  at  10:00  a.m.  on  June  9,  1961, 
as  to  lot  1,  section  4,  and  at  10:00  a.m. 
on  March  10,  1961,  as  to  the  remaining 
lands  released  by  this  order. 

4.  Persons  claiming  preference  rights 
based  on  valid  settlement,  statutory 
preference,  or  equitable  claims  must  en¬ 
close  properly  corroborated  statements 
in  support  of  their  applications,  setting 
forth  all  facts  relevant  to  their  claims. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Manager,  Land 
Office,  Bureau  tof  Land  Management, 
Spokane,  Washington. 

George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8,  1960. 

[F.R.  Doc.  60-11658;  Filed,  Dec.  14,  1960; 

8:46  a.m.] 


[Public  Land  Order  2220] 

[69319] 

[Washington  04001] 

WASHINGTON 

Modifying  the  Executive  Order  of  Oc¬ 
tober  20,  1916,  Which  Created 
Power  Site  Reserve  No.  154 

By  virtue  of  the  authority  vested  in 
the  President  by  section  1  of  the  act  of 
June  25,  1910  (36  Stat.  847;  43  U.S.C. 
141),  and  pursuant  to  Executive  Order 
No.  10355  of  May  26,  1952,  it  is  ordered 
as  follows: 

The  Executive  order  of  October  20, 
1916,  creating  Power  Site  Reserve  No. 
154,  is  hereby  modified  to  the  extent 
necessary  to  permit  the  grant  of  a  high¬ 
way  right-of-way  made  by  section  2477, 
United  States  Revised  Statutes  (43 
U.S.C.  932),  to  become  effective  as  to 
those  portions  of  the  following-described 
lands  delineated  on  maps  filed  with  the 
application  (Washington  04001)  desig¬ 
nated  “Primary  State  Highway  No.  10, 
Rock  Island  Dam  to  Vulcan,  Douglas 
County”  approved  June  28,  1955,  by  the 
Director  of  Highways,  being  sheets  1,  2, 
and  3  of  15  sheets: 

Willamette  Meridian 

T.  21  N.,  R.  22  E.. 

Sec.  4,  lots  4,  5, 6,  and  8. 

Containing  126.50  acres. 

George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8,  1960. 

[FR„  Doc.  60-11659;  Filed,  Dec.  14,  I960; 
8:46  a.m.] 


Containing  720  acres. 

3.  The  lands  described  in  this  order 
are  national  forest  lands.  At  10:00  a.m. 
on  March  10,  1961,  they  shall  be  open  to 
such  forms  of  disposal  as  may  by  law  be 
made  of  national  forest  lands,  provided, 
however,  that  with  respect  to  those  por¬ 
tions  of  the  lands  in  the  NEViNE1^  of 
Section  9  and  in  the  NWHNW1/*  of  Sec¬ 
tion  10,  T.  25  S.,  R.  33  E.,  now  under  per¬ 
mit  for  operation  and  maintenance  of 
Southern  California  Edison  Company’s 
Kern  No.  3  power  plant,  and  that  portion 
of  the  NEy4NEy4  of  Section  9  now  being 
used  under  license  for  transmission  line 
purposes,  in  Project  174,  this  opening 
shall  be  subject  to  the  provisions  of  sec¬ 
tion  24  of  the  Federal  Power  Act  and  to 
the  prior  right  of  said  permittee  and 
licensee  and  their  successors  to  use  the 
lands  for  power  purposes  in  accordance 
with  the  terms  and  conditions  of  the 
permit  and  license. 

4.  Until  10:00  a.m.  on  March  10,  1961, 
the  State  of  California  shall  have  a  pre¬ 
ferred  right  to  apply  for  the  reservation 
to  it  or  to  any  of  its  political  subdivisions 
of  any  of  the  lands  required  for  rights- 
of-way  or  materials  sites  in  accordance 
with  the  provisions  of  section  24  of  the 
Federal  Power  Act. 

George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8, 1960. 

[FR.  Doc.  60-11660;  Filed,  Dec.  14,  1960; 

8:46  a.m.] 


The  tracts  described  aggregate  2,288 
acres. 

2.  The  lands  are  situated  on  the  right 
bank  of  the  Yukon  River,  approximately 
280  miles  west  of  Fairbanks,  Alaska. 
They  are  for  the  most  part  soggy  bog- 
lands  typical  of  the  area.  Topography  is 
flat  and  nearly  featureless.  Vegetation 
consists  typically  of  stunted  black  spruce 
and  willow. 

3.  Subject  to  any  valid  existing  rights 
and  the  requirements  of  applicable  law, 
the  lands  described  in  paragraph  1 
hereof,  are  hereby  opened  to  settlement, 
and  to  filing  of  such  applications,  selec¬ 
tions,  and  locations  as  may  be  allowed 
for  unsurveyed  lands  in  accordance  with 
the  following: 

a.  Applications  and  selections  under 
the  nonmineral  public  land  laws,  and 
applications  and  offers  under  the  mineral 
leasing  laws  may  be  presented  to  the 
Manager  mentioned  below,  beginning  on 
the  date  of  this  order.  Such  applications, 
selections,  and  offers  will  be  considered 
as  filed  on  the  hour  and  respective  dates 
shown  for  the  various  classes  enumerated 
in  the  following  paragraphs: 

(1)  Applications  by  persons  having 
prior  existing  valid  settlement  rights, 
preference  rights  conferred  by  existing 
laws,  or  equitable  claims  subject  to  al¬ 
lowance  and  confirmation  will  be  ad¬ 
judicated  on  the  facts  presented  in 
support  of  each  claim  or  right.  All  ap¬ 
plications  other  than  those  referred  to  in 
this  paragraph  will  be  subject  to  the  ap- 
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plications  and  claims  mentioned  in  this 
paragraph. 

(2)  Until  10:00  a.m.  on  March  10, 
1061,  the  State  of  Alaska  shall  have  a 
preferred  right  of  application  to  select 
the  lands  in  accordance  with  and  sub¬ 
ject  to  the  provisions  of  the  act  of  July 
28,  1956  (70  Stat.  709;  48  U.S.C.  46-3b), 
and  section  6(g)  of  the  Alaska  State¬ 
hood  Act  of  July  7,  1958  (72  Stat.  339; 
Public  Law  85-508). 

(3)  All  valid  applications  and  selec¬ 
tions  under  the  nonmineral  public  land 
laws,  other  than  from  the  State  of  Alaska 
under  paragraph  3(a)(2),  and  applica¬ 
tions  and  offers  under  the  mineral  leasing 
laws  presented  prior  to  10:00  a.m.  on 
January  13,  1961,  will  be  considered  as 
simultaneously  filed  at  that  hour. 
Rights  under  such  applications,  selec¬ 
tions,  and  offers  filed  after  that  hour  will 
be  governed  by  the  time  of  filing. 

b.  The  lands  will  be  open  to  settlement 
under  the  Homestead  and  Alaska  Home- 
site  laws,  to  applications  and  offers  under 
the  mineral  leasing  laws,  and  to  location 
under  the  United  States  mining  laws  be¬ 
ginning  at  10:00  a.m.  on  March  10,  1961. 

4.  Persons  claiming  preference  rights 
based  upon  valid  settlement,  statutory 
preference,  or  equitable  claims  must  en¬ 
close  properly  corroborated  statements 
in  support  of  their  applications,  setting 
forth  all  facts  relevant  to  their  claims. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Manager,  Land  Of¬ 
fice,  Bureau  of  Land  Management,  Fair¬ 
banks,  Alaska. 

George  W.  Abbott, 
Assistant  Secretary  of  the  Interior. 

December  8,  1960. 

[PH.  Doc.  60-11661;  Filed,  Dec.  14,  1960; 

8:47  a.m.] 


Title  49— TRANSPORTATION 

Chapter  I — Interstate  Commerce 
Commission 

SUBCHAPTER  B — CARRIERS  BY  MOTOR  VEHICLE 

[Ex  Parte  No.  MC-59] 

PART  171— MOTOR  CARRIER  OPER¬ 
ATION  IN  THE  STATE  OF  HAWAII 

Certificate  of  Exemption  and  Order 

At  a  general  session  of  the  Interstate 
Commerce  Commission,  held  at  its  office 
in  Washington,  D.C.,  on  the  5th  day  of 
December  AX).  1960 : 

Section  204(a)  (4a)  of  the  Interstate 
Commerce  Act  and  the  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  solely  within  the  State  of  Ha¬ 
waii  being  under  consideration,  and  good 
cause  appearing  therefor: 

It  is  ordered,  That  49  CFR  be,  and  it 
is  hereby,  amended  by  adding  thereto 
Part  171,  as  follows: 

Sec. 

171.1  Definitions. 

171.6  Motor  carriers  operating  solely  In  Ha- 
waU  exempt. 

Authority:  $$  171.1  and  171.5,  Issued 
under  sec.  204(a)  (4a) ,  54  Stat.  921,  49  U.S.C. 
•ec.  304(a) (4a). 


§  171.1  Definitions. 

For  the  purposes  of  this  part,  the  fol¬ 
lowing  terms  and  phrases  are  defined: 

(a)  "Motor  carriers"  means  carriers 
by  motor  vehicle  operating  in  the  State 
of  Hawaii. 

(b)  "Lawfully  engaged  in  operation 
solely  within  the  State  of  Hawaii"  means 
engaged  within  the  boundaries  of  that 
State  in  conformity  with  applicable 
State  laws. 

(c)  “Qualified"  as  used  to*  modify 
"motor  carriers"  means  those  motor  car¬ 
riers  lawfully  operating  in  Hawaii  and 
which  are  not  affiliated  with  a  carrier 
operating  in  another  State  or  States. 

§  171.5  Motor  carriers  operating  solely 
in  Hawaii  exempt. 

It  is  hereby  certified  that  transporta¬ 
tion  in  interstate  or  foreign  commerce 
performed  by  all  qualified  motor  car¬ 
riers  lawfully  engaged  in  operation  solely 
within  the  State  of  Hawaii  is  in  fact 
of  such  nature,  character  or  quantity  as 
not  substantially  to  affect  or  impair  uni¬ 
form  regulation  by  the  Commission  of 
transportation  by  motor  carriers  en¬ 
gaged  in  interstate  or  foreign  commerce 
in  effectuating  the  national  transporta¬ 
tion  policy:  Provided,  however,  That  if 
the  State  of  Hawaii  makes  a  determina¬ 
tion  of  the  intrastate  operating  rights 
of  the  respective  motor  carriers,  the 
exemption  granted  herein  shall  not  be 
construed  as  exempting  operations  in  in¬ 
terstate  or  foreign  commerce  any  more 
extensive  than  those  corresponding  to 
the  respective  intrastate  authorities 
granted  by  the  State. 

It  is  further  ordered.  That  this  certifi¬ 
cate  of  exemption,  during  the  period  it 
shall  remain  effective  and  unrevoked, 
shall  exempt  the  class  of  motor  carriers 
described  above  from  compliance  with 
the  provisions  of  Part  n  of  said  Act  in 
respect  of  transportation  in  interstate 
or  foreign  commerce. 

It  is  further  ordered,  That  this  order 
shall  become  effective  January  23,  1961, 
and  shall  remain  in  effect  until  modified 
or  revoked  in  whole  or  in  part  by  fur¬ 
ther  order  of  the  Commission. 

And  it  is  further  ordered.  That  notice 
of  this  order  shall  be  given  to  the  general 
public  by  depositing  a  copy  thereof  in 
the  office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.C.,  and  by 
filing  a  copy  with  the  Director,  Office  of 
the  Federal  Register. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[F.R.  Doc.  60-11600;  Filed,  Dec.  14,  1960; 

8:57  a.m.[ 


Title  50— WILDLIFE 

Chapter  ! — Bureau  of  Sport  Fisheries 
and  Wildlife,  Fish  and  Wildlife 
Service,  Department  of  the  Interior 

PART  32— HUNTING 

Kentucky  Woodlands  National  Wild¬ 
life  Refuge,  Kentucky 

The  following  special  regulation  is 
issued. 


§  32.22  Special  regulations;  upland 
game;  for  individual  wildlife  refuge 
areas. 

Kentucky 

KENTUCKY  WOODLANDS  NATIONAL  WILDLIFE 
REFUGE 

Hunting  of  upland  game  on  the  Ken¬ 
tucky  Woodlands  National  Wildlife  Ref¬ 
uge,  Kentucky  is  permissible  only  under 
the  following  conditions: 

(a)  Species  permitted  to  be  taken: 
Raccoon. 

(b)  Open  season:  Daylight  hours  Jan¬ 
uary  16  through  February  19,  1961. 

(c)  Daily  bag  limits:  No  limit. 

(d)  Methods  of  hunting: 

(1)  Taking  of  raccoons,  alive  only, 
is  permitted  employing  "shake  out" 
techniques. 

(2)  Tree  climbing  devices  may  be  used. 

(3)  Dogs:  No  dogs  allowed. 

(4)  Weapons:  No  firearms  or  other 
weapons  allowed. 

(e)  Description  of  areas  open  to 
hunting: 

Hunting  is  permitted  in  accordance 
with  (a)  above  on  the  posted  area  which 
comprises  approximately  65,000  acres 
and  98  percent  of  the  total  refuge  and 
which  is  described  as  follows: 

The  entire  refuge  area  except  stra¬ 
tegic  waterfowl  use  areas  which  will  be 
posted. 

(f)  Other  provisions: 

(1)  The  provisions  of  this  special 
regulation  supplement  the  regulations 
which  govern  hunting  on  wildlife  refuge 
areas  generally  which  are  set  forth  in 
Title  50,  Code  of  Federal  Regulations, 
Part  32. 

(2)  A  Federal  permit  is  required  to 
enter  the  public  hunting  area.  Federal 
permits  may  be  obtained  from  the  Ref¬ 
uge  Manager,  Kentucky  Woodlands  Na¬ 
tional  Wildlife  Refuge,  Golden  Pond, 
Kentucky.  A  special  State  permit  is  re¬ 
quired  prior  to  the  issuance  of  a  Federal 
permit.  The  special  State  permit  may 
be  obtained  from  the  Commissioner,  De¬ 
partment  of  Fish  and  Wildlife  Re¬ 
sources,  Frankfort,  Kentucky.  Groups 
will  be  covered  by  single  permits,  both 
State  and  Federal. 

(3)  The  provisions  of  this  special  reg¬ 
ulation  are  effective  December  15,  1960, 
through  February  19,  1961. 

(4)  Hunters  must  check  in  and  check 
out  at  Kentucky  Woodlands  National 
Wildlife  Refuge  Headquarters. 

Francis  C.  Gillett, 

Acting  Regional  Director,  Bureau 
of  Sport  Fisheries  and  Wildlife. 

December  9,  1960. 

[F.R.  Doc.  60-11655;  Filed,  Dec.  14,  1960; 

8:46  a.m.] 


PART  33— SPORT  FISHING 

Horicon  National  Wildlife  Refuge, 
Wisconsin 

The  following  special  regulation  is 
issued. 


Thursday ,  December  15,  1960 


FEDERAL  REGISTER 
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§  33.5  Special  regulations;  sport  fish¬ 
ing;  for  individual  wildlife  refuge 
areas. 

Wisconsin 

HORICON  NATIONAL  WILDLIFE  REFUGE 

Sport  fishing  on  the  Horicon  National 
Wildlife  Refuge.  Wisconsin  is  permissa- 
ble  only  under  the  following  conditions: 

(a)  Species  permitted  to  be  taken:  As 
prescribed  by  State  regulations. 

(b)  Open  season:  Daylight  hours 
from  December  15.  1960,  through  March 
15.  1961. 

(c)  Daily  creel  limits:  As  prescribed 
by  State  regulations. 


(d)  Methods  of  fishing:  As  prescribed 
by  State  regulations. 

(e)  Description  of  areas  open  to  fish¬ 
ing:  Fishing  is  permitted  in  accordance 
with  the  above  on  the  posted  areas 
which  comprise  approximately  250 
acres  and  1.2  percent  of  the  total  refuge 
and  which  is  described  as  follows : 

All  excavated  ditches  and  waterways 
and  the  stream  of  the  Rock  River  with¬ 
in  the  Horicon  National  Wildlife  Refuge. 

(f)  Other  provisions: 

(1)  The  provisions  of  this  special  reg¬ 
ulation  supplement  the  regulations 
which  govern  fishing  on  wildlife  refuge 


areas  generally  which  are  set  forth  in 
Title  50,  Code  of  Federal  Regulations, 
Part  33. 

(2)  A  Federal  permit  is  not  required 
to  enter  the  public  fishing  area. 

(3)  The  provisions  of  this  special  reg¬ 
ulation  are  effective  December  15,  1960, 
through  March  15,  1961. 

W.  A.  Elkins. 
Acting  Regional  Director,  Bureau 
of  Sport  Fisheries  and  Wildlife. 

December  8, 1960. 

IF.R.  Doc.  60-11664;  Filed,  Dec.  14.  1960; 
8:46  a.m.] 


Proposed  Rule  Making 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[  26  CFR  (1954)  Part  1  1 

INCOME  TAX;  TAXABLE  YEARS  BE¬ 
GINNING  AFTER  DECEMBER  31, 
1953 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act,  approved 
June  11,  1946,  that  the  regulations  set 
forth  in  tentative  form  below  are  pro¬ 
posed  to  be  prescribed  by  the  Commis¬ 
sioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury 
or  his  delegate.  Prior  to  the  final  adop¬ 
tion  of  such  regulations,  consideration 
will  be  given  to  any  comments  or  sug¬ 
gestions  pertaining  thereto  which  are 
submitted  in  writing,  in  duplicate,  to  the 
Commissioner  of  Internal  Revenue,  At¬ 
tention:  T:P,  Washington  25,  D.C., 
within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Any  person  submit¬ 
ting  written  comments  or  suggestions 
who  desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  these  pro¬ 
posed  regulations  should  submit  his  re¬ 
quest,  in  writing,  to  the  Commissioner 
within  the  30-day  period.  In  such  a 
case,  a  public  hearing  will  be  held  and 
notice  of  the  time,  place,  and  date  will 
be  published  in  a  subsequent  issue  of 
the  Federal  Register.  The  proposed 
regulations  are  to  be  issued  under  the 
authority  contained  in  section  7805  of 
the  Internal  Revenue  Code  of  1954  (68 A 
Stat.  917;  26  UJ5.C.  7805). 

[seal]  Dana  Latham, 

Commissioner  of  Internal  Revenue. 

The  following  regulations  are  hereby 
prescribed  under  section  381(c)  (3) 

(capital  loss  carryover),  (10)  (treat¬ 
ment  of  certain  expenses  deferred  by 
the  election  of  distributor  or  transferor 
corporation),  (13)  (involuntary  conver¬ 
sions  under  section  1033) ,  (18)  (percent¬ 
age  depletion  on  extraction  of  ores  or 
minerals  from  the  waste  or  residue  of 
prior  mining) ,  and  (19)  (charitable  con¬ 
tributions  in  excess  of  prior  years’  lim¬ 
itation).  Except  as  otherwise  provided 
therein,  such  regulations  shall  apply  to 
liquidations  and  reorganizations,  the  tax 
treatment  of  which  is  determined  under 
the  Internal  Revenue  Code  of  1954. 

Sec. 

1.381(c)(3)  Statutory  provisions;  carry¬ 
overs  in  certain  corporate  acquisitions; 
items  of  the  distributor  or  transferor 
corporation;  capital  loss  carryover. 
1.381(c)  ( 3 )  — 1  Capital  loss  carryovers. 
1.381(c)  (10)  Statutory  provisions;  carry¬ 
overs  in  certain  corporate  acquisitions; 
items  of  the  distributor  or  transferor 
corporation;  treatment  of  certain  ex¬ 
penses  deferred  by  the  election  of  dis¬ 
tributor  or  transferor  corporation. 
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Sec. 

1.381(c)  (10)-1  Deferred  exploration  and 
development  expenditures 
1.381(c)  (13)  Statutory  provisions;  carry¬ 
overs  in  certain  corporate  acquisitions; 
items  of  the  distributor  or  transferor 
corporation;  Involuntary  conversions  un¬ 
der  section  1033. 

1.381(c)  (18)-1  Involuntary  conversions. 
1.381(c)  (18)  Statutory  provisions;  carry¬ 
overs  in  certain  corporate  acquisitions; 
items  of  the  distributor  or  transferor 
corporation;  percentage  depletion  on  ex¬ 
traction  of  ores  or  minerals  from  the 
waste  or  residue  of  prior  mining. 
1.381(c)  (18)-1  Depletion  on  extraction  of 
ores  or  minerals  from  the  waste  or 
residue  of  prior  mining. 

1.381(c)  (19)  Statutory  provisions;  carry¬ 
overs  in  certain  corporate  acquisitions; 
items  of  the  distributor  or  transferor 
corporation;  charitable  contributions  in 
excess  of  prior  years’  limitation. 

1.381(c)  (10)  —1  Charitable  contribution 
carryovers  in  certain  acquisitions. 

§  1.381(c)(3)  Statutory  provisions; 
carryovers  in  certain  corporate  acqui¬ 
sitions;  items  of  the  distributor  or 
transferor  corporation;  capital  loss 
carryover. 

Sec.  381.  Carryovers  in  certain  corporate 
acquisitions.  •  •  • 

(c)  Items  of  the  distributor  or  transferor 
corporation.  The  items  referred  to  in  sub¬ 
section  (a)  are: 

•  •  •  •  • 

(3)  Capital  loss  carryover.  The  capital 
loss  carryover  determined  under  section 
1212,  subject  to  the  following  conditions  and 
limitations : 

(A)  The  taxable  year  of  the  acquiring  cor¬ 
poration  to  which  the  capital  loss  carryover 
of  the  distributor  or  transferor  corporation 
is  first  carried  shall  be  the  first  taxable  year 
ending  after  the  date  of  distribution  or 
transfer. 

(B)  The  capital  loss  carryover  shall  be  a 
short-term  capital  loss  in  the  taxable  year 
determined  under  subparagraph  (A)  but 
shall  be  limited  to  an  amount  which  bears 
the  same  ratio  to  the  net  capital  gain  (deter¬ 
mined  without  regard  to  a  short-term  capital 
loss  attributable  to  capital  loss  carryover), 
if  any,  of  the  acquiring  corporation  In  such 
taxable  year  as  the  number  of  days  in  the 
taxable  year  after  the  date  of  distribution  or 
transfer  bears  to  the  total  number  of  days 
in  the  taxable  year. 

(C)  For  purposes  of  determining  the 
amount  of  such  capital  loss  carryover  to  tax¬ 
able  years  following  the  taxable  year  deter¬ 
mined  under  subparagraph  (A) ,  the  net  capi¬ 
tal  gain  in  the  taxable  year  determined  un¬ 
der  subparagraph  (A)  shall  be  considered  to 
be  an  amount  equal  to  the  amount  deter¬ 
mined  under  subparagraph  (B) . 

§  1.381(c)  (3)— 1  Capital  loss  carry¬ 
overs. 

(a)  Carryover  requirement.  (1)  Sec¬ 
tion  381(c)(3)  requires  the  acquiring 
corporation  in  a  transaction  to  which 
section  381(a)  applies  to  succeed  to,  and 
take  into  account,  the  capital  loss  carry¬ 
overs  of  the  distributor  or  transferor 
corporation.  To  determine  the  amount 
of  these  carryovers  as  of  the  close  of  the 
date  of  distribution  or  transfer,  and  to 
integrate  them  with  the  capital  loss  car¬ 


ryovers  of  the  acquiring  corporation  for 
purposes  of  determining  the  taxable  in¬ 
come  of  the  acquiring  corporation  for 
taxable  years  ending  after  the  date  of 
distribution  or  transfer,  it  is  necessary  to 
apply  the  provisions  of  section  1212  in 
accordance  with  the  conditions  and 
limitations  of  section  381(c)  (3)  and  this 
section. 

(2)  The  capital  loss  carryovers  of  the 
acquiring  corporation  as  of  the  close  of 
the  date  of  distribution  or  transfer  shall 
be  determined  without  reference  to  any 
capital  gains  or  capital  losses  of  the  dis¬ 
tributor  or  transferor  corporation.  The 
capital  loss  carryovers  of  a  distributor 
or  transferor  corporation  as  of  the  close 
of  the  date  of  distribution  or  transfer 
shall  be  determined  without  reference 
to  any  capital  gains  or  capital  losses  of 
the  acquiring  corporation. 

(b)  First  taxable  year  to  which  carry¬ 
overs  apply .  (1)  The  capital  loss  carry¬ 
overs  available  to  the  distributor  or 
transferor  corporation  as  of  the  close  of 
the  date  of  distribution  or  transfer  shall 
first  be  carried  to  the  first  taxable  year 
of  the  acquiring  corporation  ending  after 
that  date.  This  rule  applies  irrespective 
of  whether  the  date  of  distribution  or 
transfer  is  on  the  last  day,  or  any  other 
day,  of  the  acquiring  corporation’s  tax¬ 
able  year. 

(2)  The  capital  loss  carryovers  avail¬ 
able  to  the  distributor  or  transferor  cor¬ 
poration  as  of  the  close  of  the  date  of 
distribution  or  transfer  shall  be  carried 
to  the  acquiring  corporation  without  di¬ 
minution  by  reason  of  the  fact  that  the 
acquiring  corporation  does  not  acquire 
100  percent  of  the  assets  of  the  distribu¬ 
tor  or  transferor  corporation. 

(c)  Limitation  on  capital  loss  carry¬ 
overs  for  first  taxable  year  ending  after 
date  of  distribution  or  transfer.  (1)  Any 
capital  loss  carryover  of  a  distributor 
or  transferor  corporation  which  is  avail¬ 
able  to  the  acquiring  corporation  as  of 
the  close  of  the  date  of  distribution  or 
transfer  shall  be  a  short-term  capital 
loss  of  the  acquiring  corporation  in  each 
of  the  taxable  years  to  which  the  net 
capital  loss  giving  rise  to  such  carryover 
may  be  carried  to  the  extent  provided 
in  section  1212  and  this  section.  How¬ 
ever,  in  the  first  taxable  year  of  the  ac¬ 
quiring  corporation  ending  after  the 
date  of  distribution  or  transfer,  the  total 
capital  loss  carryovers  of  the  distributor 
or  transferor  corporation  which  may  be 
treated  in  that  year  as  short-term  capi¬ 
tal  losses  of  the  acquiring  corporation 
is  limited  by  section  381(c)  (3)  (B)  to  an 
amount  which  bears  the  same  ratio  to 
the  acquiring  corporation’s  net  capital 
gain  for  such  first  taxable  year  (deter¬ 
mined  without  regard  to  any  capital  loss 
carryovers)  as  the  number  of  days  in 
such  first  taxable  year  which  follow  the 
date  of  distribution  or  transfer  bears  to 
the  total  number  of  days  in  such  taxable 
year.  Thus,  if  the  date  of  distribution 
or  transfer  is  the  last  day  of  the  acquir- 
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ing  corporation’s  taxable  year,  there  is 
no  limitation  under  section  381(c)  (3)  (B) 
on  the  amount  of  such  carryovers  which 
may  be  treated  as  short-term  capital 
losses  of  the  acquiring  corporation  for 
its  first  taxable  year  ending  after  that 
date. 

(2)  The  limitation  provided  by  sec¬ 
tion  381(c)(3)(B)  shall  be  applied  to 
the  aggregate  of  the  capital  loss  carry¬ 
overs  of  the  distributor  or  transferor 
corporation  without  reference  to  the 
taxable  years  in  which  the  net  capital 
losses  giving  rise  to  the  carryovers  were 
sustained.  If  the  acquiring  corporation 
has  acquired  the  assets  of  two  or  more 
distributor  or  transferor  corporations  on 
the  same  date  of  distribution  or  trans¬ 
fer,  then  the  limitation  provided  by 
section  381(c)  (3)  (B)  shall  be  applied  to 
the  aggregate  of  the  capital  loss  carry¬ 
overs  from  all  of  such  distributor  or 
transferor  corporations. 

(3)  If  the  acquiring  corporation  suc¬ 
ceeds  to  the  capital  loss  carryovers  of 
two  or  more  distributor  or  transferor 
corporations  on  two  or  more  dates  of 
distribution  or  transfer  during  the  same 
taxable  year  of  the  acquiring  corpora¬ 
tion,  the  limitation  to  be  applied  under 
section  381(c)(3)(B)  to  the  aggregate 
of  such  carryovers  shall  be  determined 
consistently  with  the  rules  prescribed  in 
paragraph  (b)  of  §  1.381(c)  (1)— 2. 

(4)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
example: 

Example.  (1)  X  and  T  Corporations  are 
organized  on  January  1,  1954,  and  make  their 
returns  on  the  basis  of  the  calendar  year. 
On  July  4,  1957,  X  Corporation  transfers  all 
its  assets  to  Y  Corporation  in  a  statutory 
merger  to  which  section  361  applies.  The 
net  capital  losses  and  the  net  capital  gains 
(computed  without  regard  to  any  capital 
loss  carryovers)  of  the  two  corporations  are 
as  follows: 


Taxable  year: 

X  Corpo¬ 
ration 
( transferor ) 

Y  Corpo¬ 
ration 
( acquirer ) 

1954 _ 

...  ($5,000) 

0 

'  1955 . .  . 

(10,000) 

$5, 000 

1956 . . 

(25,000) 

(7,000) 

Ending  7-4-57— 

...  (8,000) 

1957 .  36, 500 

(ii)  The  capital  loss  carryovers  of  X  Cor¬ 
poration  which  are  available  to  Y  Corpora¬ 
tion  as  of  the  close  of  July  4,  1957,  amount 
to  $48,000  In  the  aggregate;  but  only  $18,000 
( $36,600  X!8%65)  of  such  amount  may  be 
treated  as  short-term  capital  losses  of  Y 
Corporation  for  1957. 

(d)  Computation  of  carryovers ;  gen¬ 
eral  rule — (1)  Sequence  for  applying 
losses  and  determination  of  net  capital 
gain.  Section  1212  provides  that  a  net 
capital  loss  sustained  In  any  taxable 
year  (hereinafter  referred  to  as  the  “loss 
year”)  shall  be  carried  over  to  each  of 
the  five  succeeding  taxable  years  and 
treated  in  each  of  such  succeeding  years 
as  a  short-term  capital  loss  to  the  extent 
not  allowed  as  a  deduction  against  any 
net  capital  gains  of  any  taxable  years  in¬ 
tervening  between  the  loss  year  and  the 
taxable  year  to  which  such  loss  is  car¬ 
ried.  For  this  purpose,  the  net  capital 
gain  of  any  intervening  taxable  year  is 
determined  without  regard  to  the  net 
capital  loss  for  the  loss  year  or  for  any 
taxable  year  thereafter,  and  the  various 
capital  loss  carryovers  from  taxable  years 
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preceding  the  loss  year  to  any  such  in¬ 
tervening  taxable  year  are  considered  to 
be  applied  in  reduction  of  the  net  capital 
gain  for  such  year  in  the  order  of  the 
taxable  years  in  which  the  losses  were 
sustained,  beginning  with  the  loss  for  the 
earliest  preceding  taxable  year.  The  ap¬ 
plication  of  these  rules  to  the  net  capital 
gain  of  the  acquiring  corporation  for  any 
taxable  year  ending  after  the  date  of  dis¬ 
tribution  or  transfer  involves  the  use  of 
carryovers  of  the  distributor  or  trans¬ 
feror  corporation  and  of  the  acquiring 
corporation.  In  determining  the  order 
in  which  the  capital  loss  carryovers  of 
the  distributor  or  transferor  and  acquir¬ 
ing  corporations  from  taxable  years 
ending  on  or  before  the  date  of  distribu¬ 
tion  or  transfer  are  considered  to  be  ap¬ 
plied  in  reduction  of  the  net  capital  gain 
of  the  acquiring  corporation  for  any  in¬ 
tervening  taxable  year  ending  after  such 
date,  the  following  rules  shall  apply: 

(1)  Each  taxable  year  of  the  distributor 
or  transferor  and  acquiring  corporations 
which,  with  respect  to  the  first  taxable 
year  of  the  acquiring  corporation  ending 
after  the  date  of  distribution  or  transfer, 
constitutes  a  first  preceding  taxable  year, 
shall  be  treated  as  if  each  such  year 
ended  on  the  same  day,  whether  or  not 
such  taxable  years  actually  end  on  the 
same  day.  In  like  manner,  each  taxable 
year  of  the  distributor  or  transferor  and 
acquiring  corporations  which,  with  re¬ 
spect  to  such  first  taxable  year  of  the 
acquiring  corporation  ending  after  the 
date  of  distribution  or  transfer,  con¬ 
stitutes  a  second  preceding  taxable  year, 
shall  be  treated  as  if  each  such  year 
ended  on  the  same  day  (whether  or  not 
such  taxable  years  actually  end  on  the 
same  day),  and  a  similar  rule  shall  be 
applied  with  respect  to  those  taxable 
years  of  the  distributor  or  transferor 
and  acquiring  corporations  which  con¬ 
stitute  third,  fourth,  and  fifth  preceding 
taxable  years; 

(ii)  If  in  the  same  preceding  taxable 
year  both  the  distributor  or  transferor 
and  acquiring  corporations  incurred  a 
net  capital  loss  which  is  a  carryover  to 
an  intervening  taxable  year  of  the  ac¬ 
quiring  corporation  ending  after  the  date 
of  distribution  or  transfer,  then  in  apply¬ 
ing  such  losses  in  reduction  of  the  net 
capital  gain  for  such  an  intervening  year, 
either  such  loss  may  be  taken  into  ac¬ 
count  before  the  other;  and 

(iii)  The  rules  of  subdivisions  (1)  and 
(ii)  of  this  subparagraph  shall  apply  re¬ 
gardless  of  the  number  of  distributor  or 
transferor  corporations  the  assets  of 
which  are  acquired  by  the  acquiring  cor¬ 
poration  on  the  same  date  of  distribution 
or  transfer. 

(2)  Cross  reference.  If  the  date  of 
distribution  or  transfer  is  a  day  other 
than  the  last  day  of  a  taxable  year  of 
the  acquiring  corporation,  then  in  deter¬ 
mining  the  net  capital  gain  of  the  ac¬ 
quiring  corporation  for  its  first  taxable 
year  ending  after  the  date  of  distribu¬ 
tion  or  transfer,  section  1212  and  this 
paragraph  shall  be  applied  in  the  special 
manner  set  forth  in  paragraph  (e)  of  this 
section. 

(3)  Years  to  which  losses  may  be  car¬ 
ried.  The  taxable  years  to  which  a  net 
capital  loss  shall  be  carried  are  pre¬ 
scribed  by  section  1212.  Since  the  tax¬ 


able  year  of  a  distributor  or  transferor 
corporation  ends  with  the  close  of  the 
date  of  distribution  or  transfer,  such  tax¬ 
able  year  and  the  first  taxable  year  of 
the  acquiring  corporation  which  ends 
after  that  date  are  considered  two  sep¬ 
arate  taxable  years  to  which  a  net  cap¬ 
ital  loss  of  the  distributor  or  transferor 
corporation  for  any  taxable  year  ending 
before  that  date  shall  be  carried.  This 
rule  applies  even  though  the  taxable  year 
of  the  distributor  or  transferor  corpora¬ 
tion  which  ends  on  the  date  of  distribu¬ 
tion  or  transfer  is  a  period  of  less  than 
twelve  months.  However,  the  distribu¬ 
tion  or  transfer  has  no  effect  in  deter¬ 
mining  under  section  1212  the  taxable 
years  to  which  a  net  capital  loss  of  the 
acquiring  corporation  is  carried.  For 
this  purpose,  the  first  taxable  year  of  the 
acquiring  corporation  which  ends  after 
the  date  of  distribution  or  transfer  con¬ 
stitutes  only  one  taxable  year  even 
though  such  taxable  year  is  considered 
under  paragraph  (e)  of  this  section  as 
two  taxable  years  for  certain  purposes. 
The  application  of  this  subparagraph 
may  be  illustrated  by  the  following  ex¬ 
ample: 

Example:  R  and  S  Corporations  are  organ¬ 
ized  on  January  1,  1954,  and  both  corpora¬ 
tions  make  their  returns  on  the  basis  of  the 
calendar  year.  R  Corporation  has  net-capi¬ 
tal  losses  for  its  years  1954,  1955,  and  1957, 
and  8  Corporation  has  net  capital  losses  for 
its  years  1954  and  1956.  On  June  30,  1958, 
R  Corporation  transfers  all  its  assets  to  8 
Corporation  in  a  statutory  merger  to  which 
section  361  applies.  The  taxable  years  to 
which  these  losses  of  R  and  8  Corporations 
may  be  carried  are  as  follows: 

Loss  year  Carried  to 

R1954 - R1955,  R1956,  R1957,  R8/30/58, 

81958. 

S1954 _  81955,  S1956,  81957,  81958,  81959. 

R1955 _ R1956,  R1957,  R6/30/58.  81958, 

81959. 

81956 _  81957,  81958,  81959,  81960,  81961. 

R1957 _ R6/30/58,  81958,  81959,  81960, 

81961. 

(4)  Computation  of  carryovers  in  case 
where  date  of  distribution  or  transfer 
occurs  on  last  day  of  acquiring  corpora¬ 
tion’s  taxable  year.  The  computation  of 
the  capital  loss  carryovers  from  the  dis¬ 
tributor  or  transferor  corporation  and 
from  the  acquiring  corporation  in  a  case 
where  the  date  of  distribution  or  transfer 
occurs  on  the  last  day  of  a  taxable  year 
of  the  acquiring  corporation  may  be  il¬ 
lustrated  by  the  following  example: 

Example.  X  and  Y  Corporations  are  or¬ 
ganized  on  January  1,  1955,  and  make  their 
returns  on  the  basis  of  the  calendar  year. 
On  December  31,  1956,  X  Corporation  trans¬ 
fers  411  its  assets  to  Y  Corporation  in  a 
statutory  merger  to  which  section  361  ap¬ 
plies.  The  net  capital  losses  and  the  net 
capital  gains  (computed  without  regard  to 
any  capital  loss  carryovers)  of  the  two  cor¬ 
porations  are  as  follows: 

X  Corporation  Y  Corporation 


Taxable  year  ( transferor )  (acquirer) 

1955  . ($20,000)  ($2,000) 

1956  . . . (  10,000)  (  8,000) 

1957  .  25, 000 

1958  .  10,000  - 


The  sequence  In  which  the  net  capital  losses 
of  X  and  Y  Corporations  are  applied,  and  the 
computation  of  the  capital  loss  carryovers  to 
Y  Corporation's  taxable  year  1959,  may  be 
illustrated  as  follows.  (For  purposes  of  this 
example,  the  carryover  from  a  preceding 
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corporation  shall  be  taken  into  account, 
section  the  portion  of  a  net  capital  loss  With  respect  to  the  postacquisition  part 
for  any  taxable  year  which  is  carried  over  year,  capital  loss  carryovers  of  both  the 
to  a  succeeding  taxable  year,  an  inter-  distributor  or  transferor  corporation  and 
vening  taxable  year  is  a  taxable  year  of  the  acquiring  corporation  shall  be  taken 
the  acquiring  corporation  which  in-  into  account. 

eludes,  but  does  not  end  on,  the  date  of  (7)  Cross  reference.  If  any  interven- 
distribution  or  transfer,  the  net  capital  ing  taxable  year  is  a  taxable  year  of 
gain  of  such  intervening  year  shall  be  the  acquiring  corporation  during  which 
determined  by  applying  section  1212  in  the  acquiring  corporation  succeeds  to 
the  special  manner  provided  by  this  the  capital  loss  carryovers  of  two  or 
paragraph.  more  distributor  or  transferor  corpora- 

(2)  Taxable  year  considered  as  two  tions  on  two  or  more  dates  of  distribu- 
taxable  years.  Such  intervening  taxable  tion  or  transfer,  the  net  capital  gain  of 
year  of  the  acquiring  corporation  shall  the  acquiring  corporation  for  such  inter- 
be  considered  as  though  it  were  two  tax-  vening  taxable  year  shall  be  determined 
able  years,  but  only  for  the  limited  pur-  consistently  with  the  rules  prescribed  in 
pose  of  computing  capital  loss  carryovers  paragraph  (c)  of  §  1.381(c)  (l)-2,  except 
to  subsequent  taxable  years.  The  first  that  the  sequence  in  which  the  capital 
of  such  two  taxable  years  shall  be  re-  loss  carryovers  of  the  distributor  or 
ferred  to  in  this  paragraph  as  the  pre-  transferor  and  acquiring  corporations 
acquisition  part  year;  the  second,  as  the  shall  be  applied  shall  be  determined 
postacquisition  part  year.  Though  con-  under  paragraph  (d)(1)  of  this  section, 
sidered  as  two  separate  taxable  years  for  (8)  illustration.  The  application  of 
purposes  of  this  paragraph,  the  preac-  this  paragraph  may  be  illustrated  as 
quisition  part  year  and  the  postacquisi-  f0n0ws* 

tion  part  year  are  treated  as  one  taxable 

year  in  determining  the  years  to  which  a  .  Exampie.X  corporation  is  organized  on 
'  +  i °  April  1,  1959,  and  makes  its  return  on  the 

net  capitai  loss  is  earned  under  section  bpls  of  the  flscal  year  ending  31> 

1212.  See  paragraph  (d)  (3)  of  this  y  corporation  is  organized  on  January  1, 
section.  1959,  and  makes  its  return  on  the  basis  of 

(3)  Preacquisition  part  year.  The  the  calendar  year.  On  June  30,  1961,  X  Cor- 

preacquisition  part  year  shall  begin  with  poratlon  transfers  all  its  assets  to  Y  Corpora- 
the  beginning  of  such  taxable  year  of  the  tion  in  a  statutory  merger  to  which  section 
acquiring  corporation  and  shall  end  with  361  “PP^es.  The  net  capital  losses  and  the 
the  close  of  the  date  of  distribution  or  ?et  caP«al  f  ns  (computed  without  regard 
t  n n qf  to  any  capital  loss  carryovers)  of  the  two 

transier.  corporations  are  as  follows: 

(4)  Postacquisition  part  year.  The 

postacquisition  part  year  shall  begin  XCorpo-  Y  Corpo- 

with  the  day  following  the  date  of  dis-  „  . ,  ration  ration 

tribution  or  transfer  and  shall  end  with  Tax9abgle  year:  (transferor)  (acquirer) 

the  close  of  such  taxable  year  of  the  ac-  Ending  3-3L-60.”  ($19,000)  _ ’ _ 

quiring  corporation.  i960 _  (6,000) 

(5)  Division  of  net  capital  gain.  The  Ending  3-31-61 (5,000)  - 

net  capital  gain  for  such  intervening  Ending  6-30-6l___  o  - 

taxable  year  (computed  without  regard  1961 . ?o’nnn 

to  any  capital  loss  carryovers)  of  the  ac-  1962 - - -  13, 000 

quiring  corporation  shall  be  divided  be-  The  following  table  shows  those  taxable  years 
tween  the  preacquisition  part  year  and  of  the  transferor  and  acquiring  corporations 
the  postacquisition  part  year  in  propor-  which,  with  respect  to  Y  Corporation’s  cal- 
tion  to  the  number  of  days  in  each,  endar  year  1961.  are  first,  second,  and  third 
Thus,  if  in  a  statutory  merger  to  which  preceding  taxable  years: 

section  361  applies  Y  Corporation  ac-  x  Corpo-  Y  Corpo- 

quires  the  assets  of  X  Corporation  on  Plrst  preceding  ration  ration  ^ 

June  30,  1956,  and  Y  Corporation  has  _  ^e6X-- — . . Ending  &-30-61  i960 

net  capital  gain  (computed  in  the  man-  SeJ;°ad  preced  ng  ^  3_31_61  1959 

ner  so  prescribed)  of  $36,600  for  its  cal-  Third  preceding 

endar  year  1956,  then  the  preacquisition  year__ . __  Ending  3-31-60  _ 

part  year  net  capital  gain  would  be  $18,-  ^  „  ,  ...  .. _ . _ ... 

ooa  /ioa  aaas/iroT  \  “  j  J  The  sequence  in  which  the  net  capital  losses 

200  ( $36,000  X  7^>e)  and  the  postacquisi-  of  x  and  Y  corporations  are  applied,  and 
tion  part  year  net  capital  gam  would  be  the  computation  of  the  capital  loss  carry- 
$18,400  ($36,000 X18%«6)-  overs  to  Y  Corporation’s  calendar  year  1963, 


taxable  year  of  the  transferor  corporation  teimining  under  paragraph  (d)  of  this 
will  be  applied  before  the  carryover  from  the 
same  preceding  taxable  year  of  the  acquiring 
corporation) : 

(i)  X  Corporation’s  1955  loss.  The  carry¬ 
over  to  1959  Is  $0,  computed  as  follows: 

Net  capital  loss - $20, 000 

Less:  Y’s  1957  net  capital  gain  (com¬ 
puted  without  regard  to  any  capi¬ 
tal  loss  carryovers) _  25,  000 


Carryover  to  Y  1958  and  Y 

1959  .  < 

(li)  Y  Corporation’s  1955  loss.  The  car. 

ryover  to  1959  is  $0,  computed  as  follows: 

Net  capital  loss - $2,  00< 

Less: 

Y’s  1957  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 
carryovers)  _ $25, 000 

Minus  capital  loss  carry¬ 
overs  to  Y  1957  (i.e.,  car¬ 
ryover  to  $20,000  from 
X  1955) .  20,000 


Carryover  to  Y  1958  and  Y  1959  0 

(ill)  X  Corporation’s  1956  loss.  The  carry¬ 
over  to  1959  is  $0,  computed  as  follows: 

$10.  000 


Net  capital  loss. 


Y’s  1957  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers)  _ 

Minus  capital  loss  carry¬ 
overs  to  Y  1957  (i.e., 
carryovers  of  $20,000 
from  X  1955  and  $2,000 
from  Y  1955) . 


Carryover  to  Y  1958... 

Less: 

Y’s  1958  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers)  _ 

Minus  capital  loss  carry¬ 
overs  to  Y  1958 _ 


Carryover  to  Y  1959 -  ( 

(lv)  Y  Corporation's  1956  loss.  The  carry¬ 
over  to  1059  Is  $5,000,  computed  as  follows: 

Net  capital  loss _ ; _ $8,  00( 

Less: 

Y’s  1957  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers) _ $25,  000 

Minus  capital  loss  carry¬ 
overs  to  Y  1957  (i.e., 
carryovers  of  $20,000 
from  X  1955,  $2,000  from 
Y  1955,  and  $10,000  from 
X  1956) .  32,000 


Carryover  to  Y  1958 _ 

Less: 

Y’s  1958  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers)  _ 

Minus  capital  loss  carry¬ 
overs  to  Y  1958  (i.e., 
carryover  of  $7,000  from 
X  1956) . 


Carryover  to  Y  1962 - 

Less:  Y’s  1962  net  capital  gain  (com¬ 
puted  without  regard  to  any  capi¬ 
tal  loss  carryovers) _ 


Carryover  to  Y  1959 _  5, 000 

(e)  Computation  of  carryovers  when 
date  of  distribution  or  transfer  is  not  on 
last  day  of  acquiring  corporation’s  tax¬ 
able  year— (1)  General  rule.  If,  in  de- 


Carryover  to  Y  1963. 
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(ii)  Y  Corporation’s  1959  loss.  The  carry¬ 
over  to  1963  Is  $0,  computed  as  follows: 


Net  capital  loss _ (24,  000 

Less:  T’s  preacquisition  part  year 
net  capital  gain  computed  under 
subparagraph  (6)  of  this  para¬ 
graph  ($36,600  Xls'^r,5) .  18,100 


Carryover  to  Y’s  postacquisi¬ 
tion  part  year _  5, 900 

Less: 

Y’s  postacquisition  part 
year  net  capital  gain 
computed  under  sub- 
paragraph  (5)  of  this 


paragraph _ $18, 400 

Minus  capital  loss  carry¬ 
overs  to  postacquisition 
part  year  (i.e.,  carryover 
of  $19,000  from  X 

3/31/60) .  19,000 

-  0 


Carryover  to  Y  1962 _  5,  900 

Less: 

Y’s  1962  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers) _ $12,000 

Minus  capital  loss  carry¬ 
overs  to  Y  1962  (i.e., 
carryover  of  $600  from 

X  3/31/60) .  600 

v  -  11, 400 


Carryover  to  Y  1963 _ _ _  0 

(ill)  X  Corporation’s  3/31/61  loss.  Thf 
carryover  to  1963  is  $0,  computed  as  follows: 

Net  capital  loss _  $5.  000 

Less: 

Y’s  postacquisition  part 
year  net  capital  gain 
computed  under  sub- 
paragraph  (6)  of  this 
paragraph - $18.  400 

Minus  capital  loss  carry¬ 
overs  to  postacqulsltlon 
part  year  (I.e.,  carry¬ 
overs  of  $19,000  from  X 
3/31/60  and  $5,900  from 

Y  1959) . —  24,900 

-  0 


Carryover  to  Y  1962 -  5,  000 

Less: 

Y’s  1962  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital  loss 

carryovers) _ $12,000 

Minus  capital  loss  carry¬ 
overs  to  Y  1962  (i.e., 
carryovers  of  $600  from 
X  3/31/60  and  $5,900 

from  Y  1959) _  6,500 

-  5, 500 


Carryover  to  Y  1963 _  0 

(iv)  Y  Corporation’s  1960  loss.  The  carry¬ 
over  to  1963  is  $5,500,  computed  as  follows: 

Net  capital  loss _  $6,000 

Less: 

Y’s  preacquisition  part 
year  net  capital  gain 
computed  under  sub- 
paragraph  (5)  of  this 
paragraph _ _  $18, 100 

Minus  capital  loss  carry¬ 
overs  to  preacquisition 
part  year  (i.e.,  carry¬ 
over  of  $24,000  from  Y 

1959) .  24,000 

-  0 


Carryover  to  Y’s  post- 
acquisition  part 
year _  6. 000 


Less: 

Y’s  postacqulsltlon  part 
year  net  capital  gain 
computed  under  sub-  , 
paragraph  (5)  of  this 

paragraph _ $18,  400 

Minus  capital  loss  carry¬ 
overs  to  postacquisition 
part  year  (i.e.,  carry¬ 
overs  of  $19,000  from 
X  3/31/60,  $5,900  from 
Y  1959,  and  $5,000  from 
X  3/31/61) .  29,900 

$0 


Carryover  to  Y  1962 _  6,  000 

Less: 

Y’s  1962  net  capital  gain 
(computed  without  re¬ 
gard  to  any  capital 

loss  carryovers) _ $12,000 

Minus  capital  loss  carry¬ 
overs  to  Y  1962  (i.e., 
carryovers  of  $600  from 
X  3/31/60,  $5,900  from 
Y  1959,  and  $5,000 

from  X  3/31/61) .  11,500 

'  -  500 

Carryover  to  Y  1963 _  5,  500 


(g)  Successive  acquiring  corporations. 
An  acquiring  corporation  which,  in  a 
transaction  to  which  section  381(a)  ap¬ 
plies,  acquires  the  assets  of  a  distributor 
or  transferor  corporation  which  previ¬ 
ously  acquired  the  assets  of  another  cor¬ 
poration  in  a  transaction  to  which  sec¬ 
tion  381(a)  applies,  shall  succeed  to  and 
take  into  account,  subject  to  the  condi¬ 
tions  and  limitations  of  sections  1212  and 
381,  the  capital  loss  carryovers  available 
to  the  first  acquiring  corporation  under 
sections  1212  and  381. 

§  1.381(c)  (10)  Statutory  provisions; 
carryovers  in  certain  corporate  acqui¬ 
sitions;  items  of  the  distributor  or 
transferor  corporation;  treatment  of 
certain  expenses  deferred  by  the 
election  of  distributor  or  transferor 
corporation. 

Sec.  381.  Carryovers  in  certain  corporate 
acquisitions.  *  *  * 

(c)  Items  of  the  distributor  or  transferor 
corporation.  The  items  referred  to  in  sub¬ 
section  (a)  are: 

*  •  •  *  * 

(10)  Treatment  of  certain  expenses  de¬ 
ferred  by  the  election  of  distributor  or  trans¬ 
feror  corporation.  The  acquiring  corporation 
shall  be  entitled  to  deduct,  as  if  It  were  the 
distributor  or  transferor  corporation,  ex¬ 
penses  deferred  under  section  615  and  616 
(relating  to  exploration  and  development 
expenditures,  respectively)  if  the  distributor 
or  transferor  corporation  has  so  elected. 
For  the  purpose  of  applying  the  limitation 
provided  in  section  615,  if,  for  any  taxable 
year,  the  distributor  or  transferor  corporation 
was  allowed  the  deduction  in  section  615(a) 
or  made  the  election  in  section  615(b),  the 
acquiring  corporation  shall  be  deemed  to 
have  been  allowed  such  deduction  or  to  have 
made  such  election,  as  the  case  may  be. 

§  1.381(c)  (10)— 1  Deferred  explora¬ 
tion  and  development  expenditures. 

(a)  Carryover  requirement.  (1)  If  for 
any  taxable  year  a  distributor  or  trans¬ 
feror  corporation  has  elected  under  sec¬ 
tion  615  or  section  616  (or  corresponding 
provisions  of  prior  law)  to  defer  and  de¬ 
duct  on  a  ratable  basis  any  exploration 
or  development  expenditures  made  in 
connection  with  any  ore,  mineral,  mine. 


or  other  natural  deposit  transferred  to 
the  acquiring  corporation  in  a  transac¬ 
tion  described  in  section  381(a) ,  then  un¬ 
der  the  provisions  of  section  381(c)  (10) 
the  acquiring  corporation  shall  be  en¬ 
titled  to  deduct  such  expenditures  on  a 
ratable  basis  in  the  same  manner,  and  to 
the  same  extent,  as  they  would  have  been 
deductible  by  the  distributor  or  trans¬ 
feror  corporation  in  the  absence  of  the 
distribution  or  transfer.  For  this  pur¬ 
pose,  the  acquiring  corporation  shall 
be  treated  as  though  it  were  the  dis¬ 
tributor  or  transferor  corporation.  The 
principles  set  forth  in  paragraph  (e)  of 
§  1.615-3  and  paragraph  (f)  of  §  1.616-2 
are  applicable  in  computing  the  amount 
of  the  deduction  allowable  to  the  ac¬ 
quiring  corporation  in  respect  of  expendi¬ 
tures  deferred  by  a  distributor  or 
transferor  corporation. 

Example.  X  and  Y  Corporations  are  both 
organized  on  January  1,  1955,  and  both 
corporations  compute  their  taxable  income 
on  the  basis  of  the  calendar  year.  During 
1955,  X  Corporation  purchases  a  mineral 
property  which  it  begins  to  develop  in  1956. 
During  1956,  X  Corporation  Incurs  develop¬ 
ment  expenditures  of  $500,000  in  respect  of 
such  property  which  it  elects  to  defer  under 
section  616(b).  On  December  31,  1956,  Y 
Corporation  acquires  all  of  the  assets  of  X 
Corporation  in  a  reorganization  to  which 
section  381(a)  applies,  no  gain  being  recog¬ 
nized  to  X  Corporation  on  the  transfer.  In 
1957,  Y  Corporation  sells  150,000  units  of 
produced  ore  benefited  by  the  development 
expenditures  Incurred  and  deferred  by  X 
Corporation,  and  the  number  of  units  re¬ 
maining  as  oi  the  end  of  1957,  plus  the  num¬ 
ber  of  units  sold  during  that  year,  is  esti¬ 
mated  to  be  1,000,000.  In  addition  to  its 
deduction  for  depletion,  Y  Corporation  is,  in 
1957,  entitled  to  a  deduction  under  sections 
616(b)  and  381(c)  (10)  of  $75,000  of  the 
development  expenditures  previously  de¬ 
ferred  by  X  Corporation,  that  is,  $500,000  X 

150.009J. 000.000. 

(2)  If  a  distributor  or  transferor  cor¬ 
poration  has  elected  under  section  615 
or  section  616  (or  corresponding  pro¬ 
visions  of  prior  law)  to  defer  exploration 
or  development  expenditures  in  respect 
of  a  mine  or  other  natural  deposit  which 
it  subsequently  disposes  of  except  for  a 
retained  economic  interest  therein,  such 
as  the  right  to  royalty  income  or  in-ore 
payments,  and  such  retained  economic 
interest  is  transferred  to  the  acquiring 
corporation  in  a  transaction  to  which 
section  381(a)  applies,  then  the  acquiring 
corporation  shall  be  entitled  to  deduct 
such  deferred  expenditures  attributable 
to  the  economic  interest  retained  on  a 
ratable  basis  to  the  same  extent  they 
would  have  been  deductible  by  the  dis¬ 
tributor  or  transferor  corporation  in  the 
absence  of  the  distribution  or  transfer. 
See  paragraph  (c)  of  §  1.615-3  and  para¬ 
graph  (c)  of  §  1.616-2. 

(3)  For  purposes  of  this  section,  the 
terms  “exploration  expenditures”  and 
“development  expenditures”  shall  have 
the  same  meaning  as  that  ascribed  to 
them  in  the  regulations  under  sections 
615  and  616  of  the  Internal  Revenue  Code 
of  1954,  or  under  sections  23  (cc)  and 
23  (ff)  of  the  Internal  Revenue  Code  of 
1939,  whichever  applies.  See,  for  ex¬ 
ample,  paragraph  (a)  of  §  1.615-1  and 
paragraph  (a)  of  §  1.616-1. 


12894 


PROPOSED  RULE  MAKING 


(b)  Effect  and  identification  of  elec¬ 
tion  previously  made.  (1)  The  election 
made  by  a  distributor  or  transferor  cor¬ 
poration  under  the  provisions  of  section 
615  or  section  616  (or  corresponding  pro¬ 
visions  of  prior  law)  to  defer  explora¬ 
tion  or  development  expenditures  in  re¬ 
spect  of  any  taxable  year  may  not  be 
revoked  by  the  acquiring  corporation  for 
any  reason  whatsoever. 

(2)  When  filing  its  return  for  the  first 
taxable  year  for  which  it  deducts  ex¬ 
ploration  or  development  expenditures 
which  were  deferred  under  section  615  or 
section  616  (or  corresponding  provisions 
of  prior  law)  by  a  distributor  or  trans¬ 
feror  corporation,  the  acquiring  corpora¬ 
tion  shall  attach  thereto  a  statement 
properly  identifying  the  taxable  year  for 
which  the  election  to  defer  was  made  by 
the  distributor  or  transferor  corporation, 
the  name  of  the  corporation  which  made 
the  election,  and  the  district  director 
with  whom  the  election  was  filed. 

(3)  It  is  unnecessary  for  an  acquiring 
corporation  to  renew  an  election  to  defer 
exploration  or  development  expendi¬ 
tures  which  was  made  by  a  distributor 
or  transferor  corporation. 

(c)  Successive  transactions  to  which 
section  381(a)  applies.  If,  by  virtue  of 
section  381(c)  (10),  the  acquiring  cor¬ 
poration  is  entitled  to  deduct  exploration 
or  development  expenditures  deferred  by 
a  distributor  or  transferor  corporation, 
then  such  acquiring  corporation  shall  be 
deemed  to  have  made  the  election  to 
defer  such  expenditures  for  purposes  of 
applying  section  381(c)  (10)  to  any  sub¬ 
sequent  transaction  in  which  such  ac¬ 
quiring  corporation  is  a  distributor  or 
transferor  corporation. 

(d)  Carryover  of  4-year  limitation. 

(1)  If  a  distributor  or  transferor  cor¬ 
poration  transfers  any  mineral  property 
to  the  acquiring  corporation  in  a  trans¬ 
action  described  in  section  381(a),  then 
in  applying  the  4-year  limitation  of  sec¬ 
tion  615(c)  in  the  case  of  exploration 
expenditures  paid  or  incurred  by  the  ac¬ 
quiring  corporation  in  any  taxable  year 
ending  after  the  date  of  distribution  or 
transfer,  the  acquiring  corporation  shall 
be  deemed  to  have  been  allowed  any  de¬ 
duction  which,  for  any  taxable  year  end¬ 
ing  on  or  before  such  date,  was  allowed 
to  the  distributor  or  transferor  corpora¬ 
tion  under  section  615(a),  or  under  sec¬ 
tion  23(ff)(l)  of  the  Internal  Revenue 
Code  of  1939,  or  to  have  made  any  elec¬ 
tion  which,  for  any  preceding  taxable 
year,  was  made  by  the  distributor  or 
transferor  corporation  under  section 
615(b),  or  under  section  23(H)(2)  of 
the  Internal  Revenue  Code  of  1939. 
Thus,  in  such  instance,  the  acquiring 
corporation  shall  take  into  account  for 
purposes  of  the  4-year  limitation  any 
taxable  year  in  which  the  distributor  or 
transferor  corporation  availed  itself  of 
the  benefits  of  section  615  or  section 
23  (ff)  of  the  Internal  Revenue  Code  of 
1939.  For  this  purpose,  it  is  immaterial 
whether  or  not  the  deduction  has  been 
allowed  to,  or  the  election  has  been  made 
by,  the  distributor  or  transferor  corpora¬ 
tion  with  respect  to  the  specific  mineral 
property  transferred  by  that  corporation 
to  the  acquiring  corporation. 


(2)  Generally,  if  there  are  two  or  more 
distributor  or  transferor  corporations 
that  transfer  any  mineral  property  to 
the  acquiring  corporation,  each  taxable 
year  of  any  such  corporation  ending 
on  or  before  the  date  of  distribution  or 
transfer  in  which  exploration  expendi¬ 
tures  were  deducted  or  deferred  shall  be 
treated  as  a  separate  taxable  year  for 
purposes  of  applying  the  4-year  limita¬ 
tion  regardless  of  the  fact  that  the  tax¬ 
able  years  of  two  or  more  such  corpora¬ 
tions  end  on  the  same  date.  However, 
if  the  date  of  distribution  or  transfer 
is  the  same  with  respect  to  more  than 
one  distributor  or  transferor  corporation, 
then  the  taxable  years  of  such  corpora¬ 
tions  ending  on  the  same  date  of  dis¬ 
tribution  or  transfer  shall  be  considered 
a s  one  taxable  year  for  purposes  of  ap¬ 
plying  the  4 -year  limitation  even  though 
more  than  one  such  corporation  de¬ 
ducted  or  deferred  exploration  expendi¬ 
tures  for  such  taxable  years. 

(3)  If  a  distributor  or  transferor 
corporation  that  transfers  any  mineral 
property  to  the  acquiring  corporation  is 
required  under  section  615  and  para¬ 
graph  (b)  of  §  1.615-4  to  take  into  ac¬ 
count  for  purposes  of  the  4-year 
limitation  any  taxable  years  in  which 
any  individual  or  corporation  has  de¬ 
ducted  or  deferred  exploration  expendi¬ 
tures,  then  the  acquiring  corporation 
shall  also  take  these  taxable  years 
into  account  in  applying  the  4 -year 
limitation. 

(4)  The  provisions  of  this  paragraph 
may  be  illustrated  by  the  following 
examples : 

Example  ( 1 ).  M  and  N  Corporations  were 
organized  on  January  1,  1955,  and  each  cor¬ 
poration  computes  its  taxable  Income  on  the 
basis  of  the  calendar  year.  For  its  taxable 
years  1955  and  1956,  M  Corporation  deducted 
exploration  expenditures  made  in  such  years 
under  section  615(a).  N  Corporation  made 
no  exploration  expenditures  during  its  tax¬ 
able  years  1955  and  1956.  On  December  31, 
1956,  M  Corporation  transferred  all  its  assets 
to  N  Corporation  in  a  reorganization  to  which 
section  381(a)  applies,  no  gain  being  recog¬ 
nized  to  the  transferor  corporation  on  the 
transfer.  On  the  basis  of  these  facts,  N  Cor¬ 
poration  may  deduct  or  defer  exploration  ex¬ 
penditures  in  accordance  with  section  615 
for  any  two  (not  necessarily  consecutive) 
taxable  years  ending  after  December  31,  1956. 

Example  (2).  O  and  P  Corporations  were 
organized  on  January  1,  1955,  and  each  cor¬ 
poration  computes  its  taxable  income  on  the 
basis  of  the  calendar  year.  For  their  t fixable 
years  1955,  1956,  and  1957,  each  corporation 
deducted  exploration  expenditures  made  in 
such  years  under  section  615(a).  On  June 
30,  1958,  O  Corporation  transferred  all  its  as¬ 
sets  to  P  Corporation  in  a  reorganization  to 
which  section  381(a)  applies,  no  gain  being 
recognized  to  the  transferor  corporation  on 
the  transfer.  If,  during  its  short  taxable  year 
ending  June  30, 1958, 0  Corporation  has  made 
additional  exploration  expenditures,  such  ex¬ 
penditures  may  be  deducted  or  deferred  un¬ 
der  section  615  since  O  Corporation  has  uti¬ 
lized  section  615  in  only  three  previous  tax¬ 
able  years.  However,  for  its  taxable  years 
ending  after  June  30, 1958,  P  Corporation  may 
not  deduct  or  defer  exploration  expenditures 
under  section  615. 

Example  (3).  X,  Y,  and  Z  Corporations 
were  organized  on  January  1,  1955,  and  each 
corporation  computes  its  taxable  income  on 
the  basis  of  the  calendar  year.  For  their 
taxable  years  ending  December  81,  1955,  X 


and  Y  Corporations  each  deducted  explora¬ 
tion  expenditures  made  in  such  taxable 
years  under  section  615(a).  Z  Corporation 
made  no  exploration  expenditures  during  its 
taxable  year  ending  December  31,  1955.  On 
March  31,  1956,  X  and  Y  Corporations  trans¬ 
ferred  all  their  assets  to  Z  Corporation  in 
a  reorganization  to  which  section  381(a) 
applies,  no  gain  being  recognized  to  the 
transferor  corporations  on  the  transfer.  X 
and  Y  Corporations  each  made  exploration 
expenditures  during  their  short  taxable 
years  ending  March  31,  1956,  which  they  de¬ 
ducted  under  section  615(a).  Z  Corpora¬ 
tion  must  take  into  account  for  purposes  of 
the  4-year  limitation  the  taxable  years  in 
which  X  and  Y  Corporations  have  deducted 
exploration  expenditures.  In  so  doing,  each 
taxable  year  in  which  exploration  expendi¬ 
tures  were  deducted  must  be  taken  into  ac¬ 
count  except  that  the  taxable  years  of  X  and 
Y  Corporations  ending  on  March  31,  1956, 
shall  be  considered  as  one  taxable  year. 
Therefore,  Z  Corporation  may  deduct  or 
defer  exploration  expenditures  in  accord¬ 
ance  with  section  615  for  any  one  taxable 
year  ending  after  March  31,  1956. 

Example  (4).  For  purposes  of  this  exam¬ 
ple,  assume  that  each  taxpayer  computes  tax¬ 
able  Income  on  the  basis  of  the  calendar  year. 
Taxpayer  A,  an  Individual  who  has  deducted 
exploration  expenditures  under  section 
23 (ff)  of  the  Internal  Revenue  Code  of  1939 
for  his  taxable  years  1952  and  1953,  trans¬ 
ferred  a  mineral  property  to  S  Corporation  on 
July  1,  1954,  in  a  transaction  in  which  the 
basis  of  the  mineral  property  in  the  hands 
of  S  Corporation  is  determined  under  section 
662(a) .  For  its  taxable  year  1954,  S  Corpora¬ 
tion  deducted  exploration  expenditures  made 
in  such  year  under  section  615(a).  S  Cor¬ 
poration  had  made  no  exploration  expendi¬ 
tures  in  any  preceding  taxable  year.  On 
December  31,  1954,  S  Corporation  transferred 
all  its  assets  to  T  Corporation  in  a  reorgan¬ 
ization  to  which  section  381(a)  applies,  no 
gain  being  recognized  to  the  transferor  cor¬ 
poration  on  the  transfer.  Assuming  that  T 
Corporation  has  not  deducted  or  deferred 
exploration  expenditures  in  any  preceding 
taxable  year,  T  Corporation  may  deduct  or 
defer  exploration  expenditures  in  accordance 
with  section  615  for  any  one  taxable  year 
ending  after  December  31,  1954. 

(e)  Effective  date.  The  provisions  of 
paragraph  (d)  of  this  section  shall  not 
apply  to  taxable  years  beginning  after 
July  6, 1960.  For  the  purpose  of  applying 
the  $400,000  limitation  in  the  case  of 
taxable  years  beginning  after  July  6, 
1960,  see  section  615(c)  as  amended  by 
the  Act  of  July  6,  1960  (Public  Law 
86-594,  74  Stat.  333) . 

§  1.381(c)  (13)  Statutory  provisions; 
carryovers  in  certain  corporate  acqui¬ 
sitions;  items  of  distributor  or  trans¬ 
feror  corporation;  involuntary 
conversions  under  section  1033. 

Sec.  381.  Carryovers  in  certain  corporate 
acquisitions.  *  *  • 

(c)  Items  of  the  distributor  or  transferor 
corporation.  The  Items  referred  to  in  sub¬ 
section  (a)  are: 

*  *  •  •  * 

(13)  Involuntary  conversions  under  sec¬ 
tion  1033.  The  acquiring  corporation  shall 
be  treated  as  the  distributor  or  transferor 
corporation  after  the  date  of  distribution 
or  transfer  for  purposes  of  applying  section 
1033. 

§  1.381  (c)  (13)— 1  Involuntary  conver¬ 
sions. 

(a)  Carryover  requirement — (1)  Gen¬ 
eral  rule.  Section  381(c)  (13)  requires 
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that  after  the  date  of  distribution  or 
transfer  the  acquiring  corporation,  in  a 
transaction  to  which  section  381  (a)  ap¬ 
plies,  shall  be  treated  as  the  distributor 
or  transferor  corporation  for  purposes  of 
applying  section  1033,  relating  to  invol¬ 
untary  conversions.  This  rule  shall 
apply  even  though  the  property  similar 
or  related  in  service  or  use  to  the  prop¬ 
erty  converted,  or  the  stock  of  a  corpora¬ 
tion  owning  such  similar  property,  is 
purchased  by  the  acquiring  corporation 
after  the  date  of  distribution  or  transfer 
and  is  not  received  from  the  distributor 
or  transferor  corporation  in  the  transac¬ 
tion  to  which  section  381(a)  applies. 
Accordingly,  if  any  factor  essential  to 
the  application  of  section  1033  occurs  on 
or  before  the  date  of  distribution  or 
transfer  and  any  other  such  factor  also 
occurs  after  that  date,  then,  in  accord¬ 
ance  with  section  381(c)  (13)  and  this 
section,  the  provisions  of  section  1033 
shall  apply  to  the  acquiring  corporation 
in  the  same  manner  that  they  would 
have  applied  to  the  distributor  or  trans¬ 
feror  corporation  in  the  absence  of  the 
distribution  or  transfer.  For  purposes  of 
this  section,  the  terms  “involuntary  con¬ 
version”  and  “disposition  of  the  con¬ 
verted  property”  shall  have  the  meaning 
ascribed  to  them  by  the  regulations  un¬ 
der  section  1033. 

(2)  Application  to  other  transactions. 
The  provisions  of  this  section  shall  apply 
to  any  transaction  which,  under  pro¬ 
visions  of  the  Internal  Revenue  Code  of 
1954,  is  treated  as  though  it  were  an 
involuntary  conversion  within  the  mean¬ 
ing  of  section  1033.  See,  for  example, 
section  1071,  relating  to  gain  from  a 
sale  or  exchange  to  effectuate  the  poli¬ 
cies  of  the  Federal  Communications 
Commission;  and  sections  1332(b)  (3) 
and  1333(3),  relating  to  war  loss  re¬ 
coveries. 

(b)  Conversion  into  similar  property. 
Section  1033(a)  (1)  provides  that  no  gain 
shall  be  recognized  if  property  is  in¬ 
voluntarily  converted  only  into  property 
which  is  similar  or  related  in  service  or 
use  to  the  property  so  converted.  If 
there  is  a  disposition  of  property  of  a 
distributor  or  transferor  corporation  and, 
subsequent  to  the  date  of  distribution  or 
transfer,  property  similar  or  related  in 
service  or  use  to  the  property  disposed 
of  is  received  by  the  acquiring  corpora¬ 
tion  as  compensation  for  the  property  so 
disposed  of,  then  no  gain  shall  be  recog¬ 
nized  to  the  acquiring  corporation,  pro¬ 
vided  that  no  gain  w'ould  have  been 
recognized  under  section  1033(a)(1)  if 
the  similar  property  had  been  received 
directly  by  the  distributor  or  transferor 
corporation. 

Example.  Property  of  S  Corporation  with 
an  adjusted  basis  of  $100  is  condemned  by 
the  local  government.  Shortly  after  the 
property  is  so  condemned,  S  Corporation 
liquidates  and  distributes  its  assets  to  P 
Corporation  in  a  distribution  to  which  sec¬ 
tion  381(a)  applies.  Subsequent  to  the 
date  of  distribution,  P  Corporation  receives 
from  the-  government  (in  settlement  of  the 
condemnation  proceedings)  property  with  a 
market  value  of  $500  which  is  similar  or 
related  in  service  or  use  to  the  property  so 
condemned.  No  gain  is  recognized  to  either 
corporation  upon  P  Corporation’s  receipt  of 
the  similar  property,  and  the  property  so 


received  has  a  basis  of  $100  in  the  hands  of 
P  Corporation  on  the  date  of  its  acquisition. 

(c)  Conversion  into  money  or  dissim¬ 
ilar  property  when  disposition  occurs 
after  December  31,  1950 — (1)  General 
rule.  Section  1033(a)  (3)  and  §  1.1033 

(a) -2  provide  rules  for  involuntary  con¬ 
versions  of  property  into  money  or  dis¬ 
similar  property  where  the  disposition 
of  the  converted  property  occurs  after 
December  31,  1950.  In  such  a  case,  the 
gain  on  the  conversion,  if  any,  shall  be 
recognized,  at  the  election  of  the  tax¬ 
payer,  only  to  the  extent  that  the  amount 
realized  on  the  conversion  exceeds  the 
cost  of  other  property  purchased  by  the 
taxpayer  which  is  similar  or  related  in 
service  or  use  to  the  property  so  con¬ 
verted,  or  exceeds  the  cost  of  stock  pur¬ 
chased  by  the  taxpayer  in  the  acquisi¬ 
tion  of  control  of  a  corporation  owning 
such  other  property,  provided  (i)  the 
taxpayer  purchases  such  other  property 
or  stock  for  the  purpose  of  replacing  the 
property  so  converted  and  (ii)  the  pur¬ 
chase  occurs  during  the  period  of  time 
specified  in  section  1033 (a)(3)  (B) .  The 
provisions  of  this  paragraph  shall  apply 
to  involuntary  conversions  where  the  dis¬ 
position  of  the  property  occurs  after 
December  31,  1950,  and  where  the  elec¬ 
tion  to  have  section  1033(a)  (3)  apply  to 
the  treatment  of  the  gain  upon  the 
conversion  is  contingent  upon  activities 
of  both  the  distributor  or  transferor 
corporation  and  the  acquiring  corpora¬ 
tion.  For  purposes  of  section  381  (c)  ( 13) , 
the  period  of  time  specified  in  section 
1033(a)(3)(B)  shall  be  determined  by 
taking  into  account  taxable  years  of, 
and  extensions  of  time  granted  to,  both 
the  distributor  or  transferor  corpora¬ 
tion  and  the  acquiring  corporation. 

(2)  Replacement  period.  The  period 
during  which  the  purchase  of  similar 
property  or  stock  must  be  made  in  order 
to  prevent  the  recognition  of  gain  on  the 
involuntary  conversion  terminates  one 
year  after  the  close  of  the  first  taxable 
year  in  which  any  part  of  the  gain  upon 
the  conversion  is  realized,  or  at  the  close 
of  such  later  date  as  may  be  designated 
pursuant  to  an  application  of  the  tax¬ 
payer.  See  paragraph  (c)  (3)  of  §  1.1033 

(a)  -2.  Therefore,  if,  in  a  case  to  which 
this  subparagraph  applies,  the  first  tax¬ 
able  year  in  which  gain  is  realized  is 
the  taxable  year  of  the  distributor  or 
transferor  corporation  ending  with  the 
close  of  the  date  of  distribution  or  trans¬ 
fer,  the  acquiring  corporation  will  have 
a  maximum  of  only  one  year  after  that 
date  in  which  to  purchase  the  similar 
property  or  stock,  unless  an  extension  of 
time  has  been  granted  upon  application 
by  the  distributor,  transferor,  or  acquir¬ 
ing  corporation  within  the  time  pre¬ 
scribed.  See  paragraph  (a)  of  §  1.381 

(b) -l  as  to  the  termination  of  the  tax¬ 
able  year  of  the  distributor  or  transferor 
corporation.  See  paragraph  (c)(3)  of 
§  1.1033 (a) -2  as  to  applications  to  ex¬ 
tend  the  period  within  which  to  replace 
the  converted  property.  In  addition  to 
the  information  otherwise  required  under 
paragraph  (c)(3)  of  §  1.1033(a)-2,  the 
application  shall  contain  sufficient  detail 
in  connection  with  the  distribution  or 
transfer  to  establish  that  section  381 


(c)  (13)  applies  to  the  involuntary  con¬ 
version  involved. 

(3)  Examples.  The  application  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (1).  A  and  B  Corporations  com¬ 
pute  their  taxable  income  on  the  basis  of 
the  calendar  year,  and  both  corporations 
use  the  cash  method  of  accounting.  During 
1955  property  of  A  Corporation  is  destroyed 
by  fire,  and  in  January  1956,  A  Corporation 
receives  $15,000  from  an  insurance  company 
as  compensation  for  its  loss  of  property.  The 
adjusted  basis  of  the  property  on  the  date 
of  destruction  is  $10,000;  as  a  consequence, 
A  Corporation  realizes  a  gain  of  $5,000  on 
the  involuntary  conversion.  On  June  30, 
1956,  B  Corporation  acquires  all  of  the  assets 
of  A  Corporation  in  a  reorganization  to  which 
section  381(a)  applies.  In  accordance  with 
paragraph  (c)(2)  of  8  1.1033 (a) -2,  A  Cor¬ 
poration  reports  in  its  return  for  the  short 
taxable  year  ending  June  30,  1956,  all  the 
details  in  connection  with  the  involuntary 
conversion  but  does  not  Include  the  realized 
gain  in  gross  Income,  thereby  electing  to  have 
the  gain  recognized  only  to  the  extent  pro¬ 
vided  in  section  1033(a)(3).  On  June  15, 
1057,  B  Corporation  purchases  for  $20,000 
property  which  Is  simUar  or  related  in  serv¬ 
ice  or  use  to  the  property  previously  de¬ 
stroyed.  In  its  return  for  1957,  B  Corpora¬ 
tion  reports  all  of  the  details  In  connection 
with  its  replacement  of  the  property,  as  re¬ 
quired  by  paragraph  (c)  (2)  of  8  1.1033(a)-2. 
As  a  result  of  this  replacement  by  B  Corpora¬ 
tion,  none  of  the  gain  realized  by  A  Corpora¬ 
tion  is  recognized.  The  replacement  property 
which  is  purchased  by  B  Corporation  has  a 
basis  to  that  corporation  of  $15,000  on  the 
date  of  its  purchase,  that  is,  the  cost  of  such 
property  ($20,000)  decreased  by  the  amount 
of  gain  not  recognized  to  A  Corporation  on 
the  involuntary  conversion  ($5,000). 

Example  (2).  Assume  the  same  facts  as 
in  example  (1),  except  that  B  Corporation 
does  not  purchase  similar  property  on  or  be-' 
fore  June  30,  1957,  and  does  not  apply  on  or 
before  that  date  (in  accordance  with  para¬ 
graph  (c)(3)  of  8  1.1033(a)— 2)  for  an  exten¬ 
sion  of  time  in  which  to  make  a  replacement. 
In  such  event,  the  gain  realized  by  A  Cor¬ 
poration  is  recognized  to  that  corporation 
for  its  taxable  year  ending  June  30,  1956.  A 
Corporation’s  tax  liability  for  such  taxable 
year  must  be  recomputed  in  accordance 
with  paragraph  (c)(2)  of  8  1.1033  (a)-2  in 
order  to  reflect  this  additional  Income. 

Example  (3).  M  and  N  Corporations  com¬ 
pute  their  taxable  income  on  the  basis  of 
the  calendar  year,  and  both  corporations  use 
the  cash  method  of  accounting.  During 
1955,  property  of  M  Corporation  is  destroyed 
by  fire.  The  adjusted  basis  of  the  property 
on  the  date  of  destruction  is  $10,000.  The 
property  is  insured  against  loss  by  fire,  but 
the  insurance  claim  is  not  satisfied  on  or  be¬ 
fore  June  30,  1956,  the  date  on  which  N  Cor¬ 
poration  acquires  all  of  the  assets  (including 
the  insurance  claim)  of  M  Corporation  in  a 
reorganization  to  which  section  381  (a)  ap¬ 
plies.  On  September  1,  1957,  N  Corporation 
receives  $15,000  from  the  insurance  company 
as  compensation  for  the  fire  loss  suffered 
by  M  Corporation.  Upon  receipt  of  the  in¬ 
surance  proceeds,  N  Corporation  realizes  a 
gain  of  $5,000  upon  the  involuntary  conver¬ 
sion;  however,  in  its  return  for  1957,  N  Cor¬ 
poration  elects  under  the  provisions  of  para¬ 
graph  (c)(2)  of  8  1.1033(a)-2  to  have  the 
gain  recognized  only  to  the  extent  provided 
by  section  1033(a)(3).  On  December  30. 
1958,  N  Corporation  purchases  for  $20,000 
property  which  is  similar  or  related  in  serv¬ 
ice  or  use  to  the  property  previously  de¬ 
stroyed  in  the  hands  of  M  Corporation.  As  a 
result  of  this  replacement  by  N  Corporation, 
none  of  the  gain  realized  by  N  Corporation 
in  1957  is  recognized.  The  replacement  prop¬ 
erty  which  is  purchased  by  N  Corporation 
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has  a  basis  to  that  corporation  of  $15,000  on 
the  date  of  Its  purchase,  that  Is,  the  cost  of 
such  property  ($20,000)  decreased  by  the 
amount  of  gain  not  recognized  to  N  Corpo¬ 
ration  on  the  involuntary  conversion 
($5,000). 

Example  (4).  R  and  S  Corporations  com¬ 
pute  their  taxable  Income  on  the  basis  of 
the  calendar  year,  and  both  corporations  use 
the  cash  method  of  accounting.  During  1954 
property  of  R  Corporation  Is  destroyed  by 
fire.  The  adjusted  basis  of  the  property  on 
the  date  of  destruction  Is  $10,000.  In  an¬ 
ticipation  of  taking  the  benefit  of  section 
1033(a)(3),  R  Corporation  purchases  for 
$20,000  on  June  1,  1955,  property  which  Is 
similar  or  related  In  service  or  use  to  the 
destroyed  property.  In  Its  return  for  1955, 
R  Corporation  reports  all  of  the  details  In 
connection  with  the  replacement  of  the 
property,  as  required  by  paragraph  (c)  (2)  of 
S  1.1033  (a) -2.  The  property  destroyed  In 
1954  Is  Insured  against  loss  by  fire,  but  the 
Insurance  claim  Is  not  satisfied  on  or  before 
March  1,  1956,  the  date  on  which  S  Corpora¬ 
tion  acquires  all  of  the  assets  (Including  the 
Insurance  claim)  of  R  Corporation  In  a  re¬ 
organization  to  which  section  381(a)  ap¬ 
plies.  On  October  1,  1956,  S  Corporation  re¬ 
ceives  $12,000  from  the  insurance  company 
as  compensation  for  the  fire  loss  suffered  by 
R  Corporation.  Upon  receipt  of  the  Insur¬ 
ance  proceeds,  S  Corporation  realizes  a  gain 
of  $2,000  upon  the  involuntary  conversion; 
however,  In  Its  return  for  1956,  S  Corpora¬ 
tion  elects  under  the  provisions  of  paragraph 
(c)(2)  of  f  1.1033 (a)-2  to  have  the  gain 
recognized  only  to  the  extent  provided  by 
section  1033(a)(3).  As  a  result  of  the  re¬ 
placement  by  R  Corporation,  none  of  the 
gain  realized  by  S  Corporation  In  1956  Is 
recognized.  Assuming  there  are  no  adjust¬ 
ments  for  depreciation,  the  replacement 
property  has  a  basis  on  October  1,  1956,  of 
$18,000,  that  Is,  the  cost  of  such  property 
($20,000)  decreased  by  the  amount  of  gain 
not  recognized  to  S  Corporation  on  the  in¬ 
voluntary  conversion  ($2,000). 

(d)  Conversion  into  money  when  dis¬ 
position  occurs  before  January  1,  1951. 
Section  1033(a)  (2)  provides  that,  if 
property  is  disposed  of  in  an  involuntary 
conversion  before  January  1,  1951,  and 
money  is  received  as  compensation  for 
the  conversion,  no  gain  shall  be  recog¬ 
nized  if  such  money  is  forthwith  ex¬ 
pended  in  the  acquisition  of  other  prop¬ 
erty  similar  or  related  in  service  or  use 
to  the  property  so  converted,  or  in  the 
acquisition  of  control  of  a  corporation 
owning  such  other  property,  or  in  the 
establishment  of  a  replacement  fund. 
That  section  also  provides  that,  if  any 
part  of  the  money  is  not  so  expended, 
the  gain,  if  any,  shall  be  recognized  to 
the  extent  of  the  money  which  is  not 
so  expended.  For  example,  if,  pursuant 
to  section  381(c)  (13)  and  section  1033 
(a)  (2) ,  property  of  a  distributor  or 
transferor  corporation  is  disposed  of  be¬ 
fore  January  1,  1951,  in  an  involuntary 
conversion,  and  the  proceeds  from  the 
conversion  are  received  by  the  acquiring 
corporation  so  that  the  gain  on  the  con¬ 
version  is  realized  by  that  corporation, 
the  acquiring  corporation  may  avoid 
recognition  of  the  gain  if  it  complies 
with  the  provisions  of  section  1033(a)  (2) 
for  nonrecognition  of  gain.  Thus,  the 
acquiring  corporation  must  forthwith 
expend  the  proceeds  in  the  acquisition  of 
similar  property  or  stock,  or  in  the  es¬ 
tablishment  of  a  replacement  fund,  in 
order  to  avoid  recognition  of  the  gain, 
If  the  disposition  occurred  before  Jan¬ 


uary  1,  1951.  See  the  provisions  of 
S  1.1033 (a)  -3  and  1  1.1033  (a) -4  relating 
to  involuntary  conversions  and  replace¬ 
ment  funds  when  disposition  of  the  con¬ 
verted  property  occurred  before  January 
1,  1951. 

(e)  Successive  acquiring  corporations. 
An  acquiring  corporation  which,  in.  a 
transaction  to  which  section  381(a)  ap¬ 
plies,  acquires  the  assets  of  a  corporation 
which  previously  acquired  the  assets  of 
another  corporation  in  a  transaction  to 
which  section  381(a)  applies,  shall  be 
treated  as  such  other .  corporation  for 
purposes  of  applying  sections  381(c)  (13) 
and  1033  (relating  to  involuntary  con¬ 
versions)  .  Thus,  for  example,  if  any  fac¬ 
tor  essential  to  the  application  of  sec¬ 
tion  1033  occurs  on  or  before  the  date  of 
distribution  or  transfer  in  one  transac¬ 
tion  to  which  section  381(a)  applies,  and 
any  other  such  factor  occurs  after  the 
date  of  distribution  or  transfer  in  a  sub¬ 
sequent  transaction  to  which  section 
381(a)  applies,  then  the  acquiring  corpo¬ 
ration  in  such  subsequent  transaction 
shall  be  treated  as  the  first  distributor  or 
transferor  corporation  subject  to  the 
rules  and  limitations  of  this  section  for 
purposes  of  sections  381(c)  (13)  and 
1033. 

§  1.381(c)  (18)  Statutory  provisions; 
carryovers  in  certain  corporate  acqui¬ 
sitions;  items  of  the  distributor  or 
transferor  corporation;  percentage 
depletion  on  extraction  of  ores  or 
minerals  from  the  waste  or  residue  of 
prior  mining. 

Sec.  381.  Carryovers  in  certain  corporate 
acquisitions.  *  •  * 

(c)  Items  of  the  distributor  or  transferor 
corporation.  The  Items  referred  to  In  sub¬ 
section  (a)  are: 

•  •  •  *  • 

(18)  Percentage  depletion  on  extraction 
of  ores  or  minerals  from  the  waste  or  residue 
of  prior  mining.  The  acquiring  corporation 
shall  be  considered  to  be  the  distributor  or 
transferor  corporation  for  the  purpose  of 
determining  the  appllcabUlty  of  section 
613(c)(3)  (relating  to  extraction  of  ores 
or  minerals  from  the  ground). 

§  1.381(c)  (18)— 1  Depletion  on  extrac¬ 
tion  of  ores  or  minerals  from  the 
waste  or  residue  of  prior  mining. 

(a)  Carryover  requirement.  Section 
381(c)  (18)  provides  that  the  acquiring 
corporation  in  a  transaction  described  in 
section  381(a)  shall  be  considered  as 
though  it  were  the  distributor  or  trans¬ 
feror  corporation  after  the  date  of  dis¬ 
tribution  or  transfer  for  the  purpose  of 
determining  the  applicability  of  section 
613(c)  (3)  (relating  to  extraction  of  ores 
or  minerals  from  the  ground) .  Thus,  an 
acquiring  corporation  which  has  ac¬ 
quired  the  waste  or  residue  of  prior  min¬ 
ing  from  a  distributor  or  transferor  cor¬ 
poration  in  a  transaction  described  in 
section  381(a)  shall  be  entitled,  after  the 
date  of  distribution  or  transfer,  to  an  al¬ 
lowance  for  depletion  under  section  611 
in  respect  of  ores  or  minerals  extracted 
from  such  waste  or  residue  if  the  distrib¬ 
utor  or  transferor  corporation  would 
have  been  entitled  to  such  an  allowance 
for  depletion  in  the  absence  of  the  dis¬ 
tribution  or  transfer.  See  paragraph 

(f)  of  §  1.613-3  to  determine  whether 
a  distributor  or  transferor  corporation 


is  entitled  to  an  allowance  for  depletion 
with  respect  to  the  waste  or  residue  of 
prior  mining. 

(b)  Application  of  section  614  to  waste 
or  residue  of  prior  mining.  If,  in  a 
transaction  described  in  section  381(a), 
the  acquiring  corporation  acquires  waste 
or  residue  of  prior  mining  from  a  dis¬ 
tributor  or  transferor  corporation,  then 
the  acquiring  corporation  shall  be  con¬ 
sidered  as  though  it  were  the  distrib¬ 
utor  or  transferor  corporation  for  the 
purpose  of  applying  section  614  and 
the  regulations  thereunder  to  the  waste 
or  residue  so  acquired.  Thus,  if  the  dis¬ 
tributor  or  transferor  corporation  was 
required  under  paragraph  (c)  of  5  1.614- 
1  to  treat  the  waste  or  residue  as  part  of 
the  mineral  deposit  from  which  it  was 
extracted  and  if  the  acquiring  corpora¬ 
tion  acquires  both  the  waste  or  residue 
and  the  mineral  deposit  from  which  it 
was  extracted  in  a  transaction  described 
in  section  381(a),  then  such  waste  or 
residue  shall  be  treated  as  a  part  of  such 
mineral  deposit  in  the  hands  of  the  ac¬ 
quiring  corporation.  On  the  other  hand, 
if  the  waste  or  residue  was  required  to  be 
treated  as  a  separate  mineral  deposit  in 
the  hands  of  the  distributor  or  transfer¬ 
or  corporation,  such  waste  or  residue 
shall  be  treated  as  a  separate  mineral 
deposit  in  the  hands  of  the  acquiring 
corporation. 

§  1 .381  (c)  ( 19)  Statutory  provisions ; 
carryovers  in  certain  corporate  acqui- 
sitions;  items  of  the  distributor  or 
transferor  corporation;  charitable 
contributions  in  excess  of  prior 
years'  limitation. 

Sec.  381.  Carryovers \  in  certain  corporate 
acquisitions.  •  •  * 

(c)  Items  of  the  distributor  or  transferor 
corporation.  The  Items  referred  to  In  sub¬ 
section  (a)  are: 

«>•••• 

(19)  Charitable  contributions  in  excess 
of  prior  years’  limitation.  Contributions 
made  in  the  taxable  year  ending  on  the  date 
of  distribution  or  transfer  and  the  prior 
taxable  year  by  the  distributor  or  transferor 
corporation  in  excess  of  the  amount  de¬ 
ductible  under  section  170(b)  (2)  In  such 
taxable  years  shall  be  deductible  by  the 
acquiring  corporation  in  its  first  two  tax¬ 
able  years  which  begin  after  the  date  of 
distribution  or  transfer,  subject  to  the  limi¬ 
tations  imposed  in  section  170(b)  (2) . 

§  1.381(c)  (19)— 1  Charitable  contribu¬ 
tion  carryovers  in  certain  acquisi¬ 
tions. 

(a)  Carryover  requirement.  Section 
381(c)  (19)  provides  that,  in  computing 
taxable  income  for  its  first  two  taxable 
years  which  begin  after  the  date  of  a 
distribution  or  transfer  to  which  section 
381(a)  applies,  the  acquiring  corporation 
shall  take  into  account  any  charitable 
contributions  made  by  a  distributor  or 
transferor  corporation  during  the  tax¬ 
able  year  ending  on  the  date  of  distribu¬ 
tion  or  transfer,  and  in  the  immediately 
preceding  taxable  year,  which  are  in  ex¬ 
cess  of  the  maximum  amount  deductible 
for  those  taxable  years  under  section 
170(b)  (2) .  To  determine  the  amount  of 
the  excess  contributions  made  by  a  dis¬ 
tributor  or  transferor  corporation  and  to 
integrate  them  with  contributions  made 
by  the  acquiring  corporation  for  the  pur¬ 
pose  of  determining  the  charitable  con- 
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tributions  deductible  by  the  acquiring 
corporation  for  its  first  two  taxable  years 
beginning  immediately  after  the  date  of 
distribution  or  transfer,  it  is  necessary 
to  apply  the  provisions  of  section  170(b) 
(2)  in  accordance  with  the  conditions 
and  limitations  of  section  381(c)  (19) 
and  this  section. 

(b)  Manner  of  computing  excess 
charitable  contribution  carryovers.  (1) 
The  amount  of  any  charitable  contribu¬ 
tion  made  by  a  distributor  or  transferor 
corporation  in  any  taxable  year  ending 
on  or  before  the  date  of  distribution  or 
transfer,  or  made  by  the  acquiring  cor¬ 
poration  in  any  taxable  year  before  its 
taxable  year  beginning  after  the  date  of 
distribution  or  transfer,  in  excess  of  the 
amount  allowable  as  a  deduction  to  such 
corporation  for  such  taxable  year  under 
section  170(b)(2)  shall  be  determined 
by  taking  into  account  the  taxable  in¬ 
come  of,  and  the  contributions  made  by, 
that  corporation  only. 

(2)  An  acquiring  corporation  which,  in 
a  distribution  or  transfer  to  which  sec¬ 
tion  381(a)  applies,  acquires  the  assets 
of  a  distributor  or  transferor  corporation 
which  previously  acquired  the  assets  of 
another  corporation  in  a  transaction  to 
which  section  381(a)  applies,  shall  suc¬ 
ceed  to  and  take  into  account,  subject  to 
the  conditions  and  limitations  of  sections 
170  and  381,  the  charitable  contribution 
carryovers  available  to  the  first  acquir¬ 
ing  corporation  under  sections  170  and 
381,  including  those  derived  by  such  first 
acquiring  corporation  from  its  distribu¬ 
tor  or  transferor  corporation. 

(3)  The  excess  charitable  contribu¬ 
tions  made  by  a  distributor  or  transferor 
corporation  in  its  taxable  year  ending  on 
the  date  of  distribution  or  transfer  and 
in  its  immediately  preceding  taxable  year 
which  are  not  deductible  by  the  distribu¬ 
tor  or  transferor  corporation  because  of 
the  5  percent  limitation  of  section  170(b) 
(2)  shall  be  available  to  the  acquiring 
corporation  without  diminution  by  rea¬ 
son  of  the  fact  that  the  acquiring  cor¬ 
poration  does  not  acquire  100  percent  of 
the  assets  of  the  distributor  or  transferor 
corporation.  Thus,  if  a  parent  corpora¬ 
tion  owning  80  percent  of  all  classes  of 
stock  of  its  subsidiary  corporation  were 
to  acquire  its  share  of  the  assets  of  the 
subsidiary  corporation  upon  a  complete 
liquidation  described  in  paragraph  (b) 
(1)  (i)  of  §  1.381(a)-l,  then,  subject  to 
the  conditions  and  limitations  of  this  sec¬ 
tion,  100  percent  of  the  excess  contribu¬ 
tions  made  by  the  subsidiary  corporation 
would  be  Available  to  the  acquiring 
corporation. 

(c)  Taxable  years  to  which  carryovers 
apply  and  amount  deductible.  (1)  The 
excess  charitable  contributions  made  by 
a  distributor  or  transferor  corporation  in 
its  taxable  year  immediately  preceding 
that  ending  bn  the  date  of  distribution  or 
transfer,  to  the  extent  not  deductible  by 

.it  because  of  the  limitations  of  section 
170(b)(2)  in  its  taxable  year  ending  on 
that  date,  shall  be  deductible  by  the 
acquiring  corporation  to  the  extent 
prescribed  by  section  170(b)  (2)  in  its 
first  taxable  year  beginning  after  the 
date  of  distribution  or  transfer.  Any 
portion  of.  such  excess  which  is  not 
deductible  under  this  section  by  the  ac- 
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quiring  corporation  in  such  first  taxable 
year  shall  not  be  deducted  by  that  cor¬ 
poration  in  any  other  taxable  year. 

(2)  The  excess  charitable  contribu¬ 
tions  made  by  a  distributor  or  transferor 
corporation  in  its  taxable  year  ending  on 
the  date  of  distribution  or  transfer  shall 
first  be  deductible  by  the  acquiring  cor¬ 
poration  to  the  extent  prescribed  by  sec¬ 
tion  170(b)(2)  and  this  section  in  its 
first  taxable  year  beginning  after  that 
date  and  then,  to  the  extent  prescribed 
by  section  170(b)  (2)  and  this  section,  in 
its  second  taxable  year  beginning  after 
that  date.  Any  portion  of  such  excess 
which  is  not  deductible  under  this  sec¬ 
tion  by  the  acquiring  corporation  in  such 
first  and  second  taxable  years  shall  not 
be  deducted  by  that  corporation  in  any 
other  taxable  year. 

(3)  No  excess  charitable  contributions 
made  by  a  distributor  or  transferor  cor¬ 
poration  shall  be  deductible  by  the  ac¬ 
quiring  corporation  in  its  taxable  year 
which  includes  the  date  of  distribution 
or  transfer. 

(d)  Rules  governing  amounts  deducti¬ 
ble  by  acquiring  corporations.  (1)  In 
applying  the  provisions  of  section  170 
(b)  (2)  for  the  purpose  of  determining 
the  amount  of  excess  charitable  contri¬ 
butions  which  are  deductible  by  the  ac¬ 
quiring  corporation  in  its  first  taxable 
year  beginning  after  the  date  of  distri¬ 
bution  or  transfer,  all  taxable  years  of 
the  distributor  or  transferor  and  acquir¬ 
ing  corporations  which,  with  respect  to 
such  first  taxable  year,  constitute  the 
second  preceding  taxable  year  shall  to¬ 
gether  be  considered  as  one  taxable  year 
even  though  the  taxable  years  involved 
may  not  end  on  the  same  date.  Any 
excess  charitable  contributions  carried 
over  from  such  preceding  taxable  years 
considered  as  one  taxable  year  shall 
be  taken  into  account  by  the  acquiring 
corporation  as  one  amount,  without  re¬ 
gard  to  the  extent  to  which  the  contribu¬ 
tions  were  made  by  a  distributor  or  trans¬ 
feror  corporation  or  the  acquiring  cor¬ 
poration.  Similarly,  all  taxable  years 
of  the  distributor  or  transferor  and  ac¬ 
quiring  corporations  which,  with  respect 
to  the  first  taxable  year  of  the  acquiring 
corporation  beginning  after  the  date  of 
distribution  or  transfer,  constitute  the 
first  preceding  taxable  year  shall  be  con¬ 
sidered  as  one  taxable  year  even  though 
the  taxable  years  involved  may  not  end 
on  the  same  date;  any  excess  charitable 
contributions  carried  over  from  such 
preceding  taxable  years  shall  be  taken 
into  account  in  the  same  manner  as  pre¬ 
scribed  in  the  preceding  sentence. 

(2)  In  applying  the  provisions  of  sec¬ 
tion  170(b)  (2)  for  the  purpose  of  deter¬ 
mining  the  amount  of  excess  charitable 
contributions  which  are  deductible  by 
the  acquiring  corporation  in  its  second 
taxable  year  beginning  after  the  date  of 
distribution  or  transfer,  all  taxable  years 
of  the  distributor  or  transferor  and  ac¬ 
quiring  corporations  which,  with  respect 
to  such  second  taxable  ye&r,  constitute 
the  second  preceding  taxable  year  shall 
together  be  considered  as  one  taxable 
year  even  though  they  may  not  end  on 
the  same  date.  Any  excess  charitable 
contributions  carried  over  from  such 
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preceding  taxable  years  considered  as 
one  taxable  year  shall  be  taken  into  ac¬ 
count  by  the  acquiring  corporation  as 
one  amount,  without  regard  to  the  extent 
to  which  the  contributions  were  made 
by  a  distributor  or  transferor  corpora¬ 
tion  or  the  acquiring  corporation. 

(3)  For  purposes  of  this  paragraph, 
the  taxable  year  of  a  distributor  or  trans¬ 
feror  corporation  which  ends  on  the  date 
of  distribution  or  transfer  shall  be  con¬ 
sidered  a  first  preceding  taxable  year 
with  reference  to  the  acquiring  corpo¬ 
ration’s  first  taxable  year  beginning 
after  that  date  and  a  second  preceding 
taxable  year  with  reference  to  the  ac¬ 
quiring  corporation’s  second  taxable 
year  beginning  after  that  date.  The 
taxable  year  of  a  distributor  or  trans¬ 
feror  corporation  which  immediately 
precedes  its  taxable  year  ending  on  the 
date  of  distribution  or  transfer  shall  be 
considered  a  second  preceding  taxable 
year  with  reference  to  the  acquiring  cor¬ 
poration’s  first  taxable  year  beginning 
after  that  date. 

(e)  Illustration.  The  application  of 
this  section  may  be  illustrated  by  the 
following  example: 

Example.  (1)  X  Corporation  la  organized 
on  April  1,  1956,  and  computes  Its  taxable 
Income  on  the  basis  of  the  fiscal  year  ending 
March  31.  Y  Corporation  Is  organized  on 
July  1,  1955,  and  computes  Its  taxable  In¬ 
come  on  the  basis  of  the  fiscal  year  ending 
June  30.  Z  Corporation  Is  organized  on 
January  1,  1956,  and  computes  Its  taxable 
Income  on  the  basis  of  the  calendar  year. 
On  June  30,  1957,  X  Corporation  distributes 
all  Its  assets  to  Y  Corporation  In  a  complete 
liquidation  to  which  section  381(a)  appUes. 
On  November  30,  1957,  Y  Corporation  trans¬ 
fers  all  its  assets  to  Z  Corporation  in  a 
statutory  merger  to  which  section  381(a) 
applies. 

(U)  The  5-percent  limitation  (computed  In 
the  manner  prescribed  by  section  170(b)  (2) ) , 
the  charitable  contributions  actually  paid, 
and  the  excess  contributions  with  respect  to 
each  such  corporation  during  the  taxable 
years  Involved  are  as  follows: 

Name  of  corporation  X  X 

Taxable  year  ending  6-S1-S7  6S0-S7 

5-percent  limitation . ..  $20, 000  $9, 000 

Current  contributions _  32, 000  15, 000 

(Excess  contributions)..  (12,000)  (6,000) 

Name  of  corporation  Y  Y  Y 

Taxable  year  ending  6-S0-68  8-S0-67  11-30S7 

5-percent  limitation _  $15,000  $10,000  $18,000 

Current  contributions _ _  29, 000  0  17, 000 

(Excess  contributions)..  (14,000) _  _ _ 

Balance  of  5-percent 

limitation .  10,000  1,000 

Name  of  corporation  Z  Z  Z 

Taxable  yegr  ending  tt-31-66  it-Sl-57  lt-Sl-58 

5-percent  limitation _  $10,000  $30,000  $58,000 

Current  contributions _  40,000  28,000  2, 000 

(Excess  contributions)..  (30,000) . . . 

Balance  of  6-percent 

limitation............  .......  2,000  56,000 


(111)  X  Corporation  was  In  existence  for 
two  taxable  years,  In  each  of  which  It  mdde 
charitable  contributions  in  excess  of  the 
maximum  amount  deductible  for  those  years 
under  section  170(b)(2).  The  excess  con¬ 
tributions  made  In  the  year  ending  March 
31,  1957,  of  $12,000,  are  deductible  by  X 
Corporation  In  Its  short  taxable  year  ending 
June  30,  1957,  and  then  by  Y  Corporation  in 
Its  short  taxable  year  ending  November  80, 
1957,  In  each  Instance  In  the  manner  and  to 
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cations,  more  than  one  station  was  in¬ 
volved.  With  respect  to  the  length  of 
time  the  seller  had  held  its  interest,  it 
was  determined  that  in  47  percent  of  the 
cases,  the  interest  had  been  held  over 
three  years;  in  35  percent  it  had  been 
held  between  one  and  three  years;  in  11 
percent  it  had  been  held  for  six  to  twelve 
months;  and  in  7  percent  it  had  been 
held  less  than  six  months.  Of  those  sell¬ 
ers  holding  their  interests  less  than  three 
years,  53  percent  acquired  their  interests 
by  purchase  and  47  percent  by  the  grant 
of  new  construction  permits.  Thirty -five 
percent  of  the  transactions  involved  an 
all-cash  purchase,  while  in  42  percent  of 
the  cases,  less  than  30  percent  of  the  pur¬ 
chase  price  was  to  be  in  cash.  In  4  per¬ 
cent  of  the  cases,  no  cash  consideration 
was  involved  (cases  involving  settlement 
of  estates,  exchanges  of  properties,  the 
creation  of  trusts,  etc.). 

3.  A  supplemental  survey  was  con¬ 
ducted  of  the  318  applications  (involving 
substantial  ownership  changes  as  distin¬ 
guished  from  pro  forma  cases)  acted 
upon  by  the  Commission  during  the  pe¬ 
riod  January  1 -October  1,  1960.  These 
applications  involved  287  AM,  45  PM  and 
23  TV  stations.  The  survey  indicated 
that  75  applications  called  for  all  cash 
payments  for  the  facility  with  the  re- 

Attention:  T:P,  Washington  25,  D.C.,  as  maining  applications  involving  install¬ 
ment  payments  over  an  extended  period. 
In  67  of  the  applications,  the  facility  had 
been  held  by  the  seller  for  less  than  one 
year,  and  an  additional  129  for  less  than 
three  years,  whereas  only  161  of  the  355 
facilities  had  been  held  by  the  seller  for 
three  years  or  more.  In  nearly  50  per¬ 
cent  of  the  applications  where  the  facili¬ 
ties  had  been  held  less  than  three  years, 
the  selling  price  indicated  a  substantial 
increase  over  the  amount  paid  by  the 
seller  or  expended  by  him  in  the  con¬ 
struction  of  the  station. 

4.  The  frequent  turnover  of  a  large 
number  of  broadcast  stations  has  been 
and  is  a  matter  of  great  concern  to  the 
Commission,  and  to  the  Congress  (See 
House  Report  No.  2711,  85th  Cong.,  2d 
Sess.,  and  House  Report  1258,  86th  Cong., 
2d  Sess.).  Voluntary  sales  of  stations 
which  have  been  held  by  their  owners  for 
short  periods  of  time  raise  questions  as 
to  whether  they  are  engaged  in  traffick¬ 
ing  in  broadcast  interests;  and  whether 
the  resultant  uncertainty  on  the  part  of 
station  personnel  and  disruption  in  op¬ 
erational  continuity  cause  programming 

1.  Notice  is  hereby  given  of  proposed  deterioration  incompatible  with  broad- 

rule  making  in  the  above-entitled  mat-  casting  in  the  public  interest.  Experi- 
ter.  ence  has  shown  that  time  i&  needed  to 

2.  Commission  records  show  that  for  adequately  ascertain  and  fully  under  - 
the  calendar  years  1957-1959  inclusive,  stand  the  program  needs  and  desires  of 
there  were  filed  with  the  Commission  an  a  community,  and  to  adjust  program- 
average  of  approximately  555  voluntary  ming  requirements  to  such  needs  and 
applications  per  year  seeking  substantial  interests. 

changes  in  ownership  of  well  over  that  5.  The  Commission  considers  that 
number  of  broadcast  facilities  since  each  application  for  acquisition  of  a  con- 
many  of  the  applications  involved  more  struction  permit  or  a  license  for  a  broad- 
than  one  facility  (AM,  FM  or  TV).  For  cast  facility  whether  by  initial  grant  or 
example,  a  detailed  study  was  made  of  through  purchase  includes  an  implied 
all  such  applications  acted  upon  by  the  (if  not  expressed)  representation  to  the 
Commission  in  1958.  Standard  broad-  Commission  that  the  applicant  intends 
cast  stations  were  involved  in  83  percent  to  operate  the  station  involved  for  the 
of  the  applications ;  FM  stations  in  9  per-  full  period  authorized  by  the  license, 
cent;  and  TV  stations  in  8  percent.  In  6.  In  light  of  the  above,  the  Commis- 
approximately  10  percent  of  the  appli-  sion  is  of  the  view  that  many  of  the 


the  extent  prescribed  by  section  170(b)(2) 
and  this  section.  The  excess  contributions 
made  by  X  Corporation  In  the  year  ending 
June  SO.  1957,  of  #6,000,  are  deductible  by 
T  Corporation  in  its  short  taxable  year 
ending  November  SO,  1957,  and  then  by  Z 
Corporation  In  its  taxable  year  1958,  In  each 
Instance  In  the  manner  and  to  the  extent 
prescribed  by  section  170(b)  (2)  and  this 
section. 

(lv)  Y  Corporation  was  in  existence  for 
three  taxable  years.  In  the  year  ended  June 
30,  1956,  Its  contributions  In  excess  of  the 
amount  deductible  for  that  year  under  sec¬ 
tion  170(b)(2)  amounted  to  $14,000.  Such 
excess  Is  deductible  by  Y  Corporation  In  Its 
taxable  ending  June  30,  1957,  and,  together 
with  X  Corporation’s  excess  contributions 
of  $18,000,  In  Its  short  taxable  year  ending 
November  30,  1957,  In  each  Instance  In  the 
manner  and  to  the  extent  prescribed  by 
section  170(b)(2)  and  this  section.  Accord¬ 
ingly,  since  Y  Corporation  made  no  contribu¬ 
tions  in  Its  taxable  year  ending  June  30, 

1957,  its  deduction  for  that  year  on  account 
of  excess  contributions  carried  over  Is  $10,- 
000,  an  amount  equal  to  the  5-percent 
limitation  of  section  170(b)  (2) .  The  deduc¬ 
tion  Is  attributable  to  excess  contributions 
made  by  Y  Corporation  in  the  taxable  year 
ended  June  30,  1956;  thus,  the  excess  of  those 
contributions  over  $10,000,  namely,  $4,000, 

Is  deductible  by  Y  Corporation  in  its  short 
taxable  year  ending  November  30, 1957,  in  the 
manner  and  to  the  extent  prescribed  by 
section  170(b)  (2)  and  this  section.  With 
respect  to  the  short  taxable  year  ending 
November  30,  1957,  the  excess  contributions 
of  the  second  preceding  year  are  X  Corpora¬ 
tion’s  excess  contributions  of  $12,000  made 
In  tpe  year  ending  March  81,  1957,  and  Y 
Corporation’s  excess  contributions  of  $4,000 
made  In  the  year  ending  June  30,  1956,  which  hearing, 
were  not  deductible  by  Y  Corporation  In  the 
taxable  year  ending  June  30,  1957,  because 
of  the  6-percent  limitation  prescribed  by 
section  170(b)(2),  an  aggregate  of  $16,000. 

Inasmuch  as  Y  Corporation’s  limitation  for 
the  short  taxable  year  ended  November  30, 

1957,  exceeds  the  contributions  made  In  that 
year  by  $1,000,  the  excess  contributions  of 
the  second  preceding  taxable  year  are  deduct¬ 
ible  In  the  taxable  year  ending  November 
30,  1957,  to  the  extent  of  $1,000  and  the  re¬ 
mainder  ($15,000)  Is  not  deductible  by  any 
corporation  In  any  taxable  year.  The  excess 
contributions  of  the  first  preceding  taxable 
year,  namely,  X  Corporation’s  excess  con¬ 
tributions  made  in  the  short  taxable  year 
ending  June  30,  1957,  are  deductible  by  Z 
Corporation  In  Its  taxable  year  1958,  In  the 
manner  and  to  the  extent  prescribed  In  sec¬ 
tion  170(b)  (2)  and  this  section. 

(v)  Z  Corporation  has  been  in  existence 
for  8  taxable  years.  The  contributions  made 
in  1956  In  excess  of  the  amount  deductible 
for  that  year  under  section  170(b)  (2) 
amounted  to  $30,000.  Such  excess  Is  de¬ 
ductible  by  Z  Corporation  In  Its  taxable 
year  1957  and,  together  with  X  Corporation’s 
excess  contributions  of  $6,000  (derived 
through  Y  Corporation)  made  In  the  taxable 
year  ending  June  30,  1957,  In  the  taxable 
year  1958,  In  each  Instance  In  the  maimer 
and  to  the  extent  prescribed  by  section 
170(b)  (2)  and  this  section.  Thus,  $2,000 
of  the  $30,000  excess  contributions  made  In 
the  year  1956  are  deducted  In  1957  and  the 
remainder  ($28,000),  together  with  X  Cor¬ 
poration’s  excess  contributions  of  $6,000 
made  In  the  short  taxable  year  ending  June 
30,  1957,  are  deducted  In  1958  since  the 
aggregate  of  such  amounts  plus  the  con¬ 
tributions  actually  made  In  that  year  does 
not  exceed  the  5-percent  limitation  pre¬ 
scribed  by  section  170(b)  (2) . 

(F.R.  Doc.  60-11610;  Filed,  Dec.  14,  1960; 

8:53  am.] 


[  26  CFR  (1954)  Part  1  1 

INCOME  TAX;  TAXABLE  YEARS  BE¬ 
GINNING  AFTER  DECEMBER  31 , 
1953 

Notice  of  Hearings  on  Proposed 
Regulations 

‘  Public  hearings  will  be  held  in  Room 
3313,  Internal  Revenue  Building,  Twelfth 
and  Constitution  Avenue  NW.,  Wash¬ 
ington  25,  D.C.,  on  the  provisions  of  the 
proposed  regulations  listed  below  on  the 
dates  and  at  the  times  indicated. 


Subject 

Date 

notice 

published 

in 

Federal 

Register 

Date 

of 

hearing 

Time 

(e.s.t.) 

“Dollar  value  method” 
of  computing  LIFO 
inventory . 

12-1-60 

1-6-61 

a.m. 

10:00 

Options  to  which  Sec¬ 
tion  421  does  not  ap¬ 
ply.  (Page  12414  of 
Federal  Register.. 

12-3-60 

1-9-61 

10:00 

Taxation  of  life  insur¬ 
ance  companies . 

12-10-60 

1-12-61 

10:00 

Thursday,  December  15,  1960 
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questions  raised  may  be  resolved  if  per¬ 
sons  acquiring  stations  by  purchase  or 
by  original  grant  were  required  to  oper¬ 
ate  them  for  a  minimum  of  three  years. 
The  Commission  appreciates  that  certain 
exceptions  should  be  made  to  such  a  re¬ 
quirement  and  has  included  them  in  the 
attached  proposed  rule. 

7.  Pursuant  to  applicable  procedures 
set  out  in  §  1.213  of  the  Commission’s 
rules,  interested  parties  may  file  com¬ 
ments  on  or  before  January  16, 1961,  and 
reply  comments  on  or  before  January  26, 
1961.  All  submissions  by  parties  to  this 
proceeding  or  by  persons  acting  in  behalf 
of  such  parties  must  be  made  in  written 
comments,  reply  comments,  or  other  ap¬ 
propriate  pleadings. 

8.  In  reaching  its  decision  on  the  pro¬ 
posed  rule,  the  Commission  will  not  be 
limited  to  consideration  of  comments  of 
record,  but  will  take  into  account  all 
relevant  information  obtained  in  any 
manner  from  informed  sources. 

9.  In  accordance  with  the  provisions  of 
§  1.54  of  the  rules,  the  Commission  shall 
be  furnished  with  an  original  and  14 
copies  of  all  written  comments  filed 
herein. 

10.  Authority  for  the  adoption  of  the 
amendment  proposed  herein  is  contained 
in  sections  4  (i)  and  (j),  303 (r),  308(b), 
309  and  310(b)  of  the  Communications 
Act  of  1934,  as  amended. 

Adopted:  December  7, 1960. 

Released:  December  9,  1960. 

Federal  Communications 
Commission,1 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

§  1.365  Hearings  on  transfer  and  as¬ 
signment  applications. 

(a)  If,  upon  the  examination,  pursu¬ 
ant  to  sections  309(a)  and  310(b)  of  the 
Communications  Act  of  1934,  as  amend¬ 
ed,  of  an  application  for  Commission 
consent  to  an  assignment  of  a  broadcast 
construction  permit  or  license  or  for  a 
transfer  of  control  of  a  corporate  per¬ 
mittee  or  licensee  it  appears  that  the 
station  involved  has  been  operated  by 
the  proposed  assignor  or  transferor  for 
less  than  three  successive  years  and  the 
Commission  is  unable  to  find  that: 

(1)  The  application  involves  a  trans¬ 
lator  station  only,  or  a  FM  station  oper¬ 
ated  for  at  least  three  years  together 
with  a  Subsidiary  Communications  Au¬ 
thorization  held  for  a  lesser  period ;  or 

(2)  The  application  involves  a  pro 
forma  assignment  or  transfer  of  con¬ 
trols;  or 

(3)  The  assignor  or  transferor  has 
made  an  affirmative  showing,  based  on 
probative  evidence,  to  support  his  asser¬ 
tion  that  due  to  inadequacy  of  operating 
capital,  to  death  or  disability  of  station 
principals  or  of  key  management  per¬ 
sonnel,  or  to  other  changed  circum¬ 
stances  affecting  the  licensee  or  permit¬ 
tee  occurring  subsequent  to  the  acqui¬ 
sition  of  the  license  or  permit,  Commis¬ 
sion  consent  to  the  proposed  assignment 
or  transfer  of  control  will  serve  the  pub¬ 
lic  interest,  convenience  and  necessity; 


1  Dissenting  statement  of  Commissioner 
Hyde  filed  as  part  of  original  document. 

No.  243 - 6 


the  application  will  be  designated  for 
hearing  on  appropriate  issues  pursuant 
to  section  309(b)  of  the  Communications 
Act  of  1934,  as  amended. 

(b)  The  commencement  date  of  the 
three-year  period  set  forth  in  paragraph 
(a)(1)  of  this  section  shall  be  deter¬ 
mined  as  follows: 

(1)  Where  the  authorizations  in¬ 
volved  in  the  application  consist  of  a 
license  and  a  construction  permit  au¬ 
thorizing  a  major  change  in  the  facilities 
of  the  licensed  station  (as  defined  in 
§§  1.354,  1.355  and  1.356),  the  three-year 
period  shall  commence  with  the  date  of 
the  Commission’s  grant  of  the  construc¬ 
tion  permit. 

(2)  Where  the  authorization  involved 
in  the  application  consists  of  a  construc¬ 
tion  permit  of  an  operating  station,  or  a 
license  issued  subsequent  to  the  issuance 
of  initial  operating  authority,  the  three- 
year  period  shall  commence  with  the 
date  of  issuance  of  initial  operating 
authority. 

(3)  Where  the  operating  station  in¬ 
volved  in  the  application  was  obtained 
by  means  of  an  assignment  or  transfer 
of  control  (other  than  pro  forma),  the 
three-year  period  shall  commence  with 
the  date  of  grant  by  the  Commission 
of  the  application  for  said  assignment 
or  transfer  of  control.  If  the  station 
was  put  in  operation  after  such  assign¬ 
ment  or  transfer,  subparagraphs  (1) 
and  (2)  of  this  paragraph  shall  apply. 

(4)  Where  an  application  is  filed  for 
Commission  consent  to  a  transfer  of  con¬ 
trol  of  a  corporation  holding  multiple 
licenses  and/or  construction  permits, 
the  commencement  date  applicable  to 
the  last-acquired  station  6hall  apply  to 
all  the  stations  involved  in  the  transfer, 
except  where  the  application  involves 
a  FM  station  operated  for  less  than  three 
years  and  an  AM  station  operated  for 
more  than  three  years,  both  serving  sub¬ 
stantially  the  same  area.  Said  excep¬ 
tion  shall  apply  to  the  same  circum¬ 
stances  where  assignment  applications 
are  involved. 

[F.R.  Doc.  60-11634;  Filed,  Dec.  14,  1960; 

8:50  a.m.] 


[  47  CFR  Part  3  ] 

[Docket  No.  13897;  FOC  60-1494] 

MULTIPLE  OWNERSHIP  OF  AM,  FM, 

AND  TV  BROADCAST  STATIONS 

Notice  of  Proposed  Rule  Making 

1.  Notice  is  hereby  given  of  proposed 
rule  making  in  the  above-entitled  mat¬ 
ter. 

2.  On  November  25,  1953,  the  Commis¬ 
sion  adopted  a  Report  and  Order  mak¬ 
ing  certain  changes  in  §§  3.35,  3.240,  and 
3.636  of  our  rules,  which  relate  to  the 
multiple  ownership  of  AM,  FM,  and  tele¬ 
vision  stations,  respectively  (Docket  No. 
8967,  Report  and  Order  released  Novem¬ 
ber  27,  1953,  FCC  53-1570,  9  Pike  & 
Fischer  R.R.  1563).  Up  until  that  time, 
our  multiple  ownership  rules  had  re¬ 
ferred  to  stations  “directly  or  indirectly 
owned,  operated  or  controlled”  by  the 
same  person  (including  persons  under 
common  control) ;  the  word  “control” 
being  defined  in  the  rules  as  “not  limited 


to  majority  stock  ownership  but  includ¬ 
ing  actual  working  control  in  whatever 
manner  exercised”. 

3.  Under  the  provisions  of  the  1953  re¬ 
vision,  for  the  first  time  “interests”  as 
such,  whether  majority  or  minority  arid 
whether  or  not  amounting  to  actual  con¬ 
trol,  were  taken  into  account,  so  that  one 
person  (or  persons  under  common  con¬ 
trol)  cannot  hold  directly  or  indirectly 
interests  in  more  than  7  AM,  7  FM,  and 
5  television  stations  (in  1954  the  limit  on 
TV  stations  was  changed  to  5  VHF  and 
2  UHF) .  In  our  Report  and  Order  (par. 
12)  we  concluded  that  minority  interests 
should  be  included  because  the  holder 
of  only  a  small  minority  of  stock  (es¬ 
pecially  where  he  has  numerous  broad¬ 
cast  interests  and  therefore  is  active  in 
the  field)  may  often  exercise  a  signifi¬ 
cant  influence  on  the  affairs  of  the 
licensee.  However,  it  was  recognized 
that  in  the  case  of  large  corporations 
with  a  great  many  holders  of  small  per¬ 
centages  of  outstanding  voting  stock, 
the  influence  of  very  small  stockholders 
(who  are  not  officers  or  directors)  would 
normally  be  so  small  as  not  to  be  of 
significance  in  this  area.  Therefore, 
footnotes  to  each  of  the  rules  provide 
that  in  applying  the  provisions  thereof 
“to  the  stockholders  of  a  corporation 
which  has  more  than  50  voting  stock¬ 
holders,  only  those  stockholders  need  be 
considered  who  are  officers  or  directors 
or  who  directly  or  indirectly  own  1%  or 
more  of  the  outstanding  voting  stock.” 
(Note  2  to  §§  3.35,  3.240,  and  3.636.) 

In  adopting  the  one  percent  standard, 
the  Commission  rejected  the  argument 
that  in  the  case  of  such  large  corpora¬ 
tions  interests  of  less  than  five  percent 
of  the  outstanding  voting  stock  should 
not  be  counted;  it  was  concluded  that 
a  holder  of  one  percent  but  less  than 
five  percent  might  have  considerable 
voice  in  management.  (Report  and 
Order,  par.  14.) 

4.  In  January,  1955,  Westinghouse 
Broadcasting  Company,  licensee  of  sev¬ 
eral  radio  and  television  stations,  filed 
a  “Petition  for  Reconsideration  and 
Amendment  of  §3  3.35,  3.240  and  3.636”, 
purportedly  in  connection  with  Docket 
8967,  asking  in  substance  that  the  re¬ 
spective  footnotes  to  the  rules  be  changed 
so  as  to  state  that  in  the  case  of  corpora¬ 
tions  having  fewer  than  50  stockholders, 
an  interest  would  not  be  counted  unless 
the  stockholder  (other  than  an  officer 
or  director)  owns  directly  or  indirectly 
five  percent  or  more  of  the  outstanding 
voting  stock.  Westinghouse’s  particular 
Interest  in  this  matter  arose  from  the 
fact  that  one  of  the  directors  of  Westing- 
house  Electric  Company,  the  parent  of 
Westinghouse  Broadcasting,  owned  2.8 
percent  of  the  stock  of  a  television  sta¬ 
tion  having  34  stockholders,  and  not 
otherwise  connected  with  Westinghouse. 
To  the  extent  that  this  interest  is 
chargeable  to  a  director  of  Westing¬ 
house,  it  is  chargeable  to  Westinghouse, 
and  the  existence  of  such  an  interest 
prevents  a  licensee  in  these  circum¬ 
stances  from  owning  as  many  stations  as 
are  available  to  other  licensees  where 
the  relatively  Inconsequential  outside  in¬ 
terests  of  an  officer  or  director  are  not 
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present.  The  Westinghouse  “Petition” 
argues  as  follows: 

The  philosophy  underlying  the  rule  re¬ 
quiring  that  account  be  taken  of  interests  aa. 
small  as  one  percent  in  corporations  having 
a  targe  number  of  stockholders  is  that  the 
owner  of  a  relatively  small  percentage  of 
outstanding  voting  stock  may,  because  of 
failure  of  a  significant  number  of  stock¬ 
holders  to  vote  or  otherwise  express  their 
views,  exercise  a  voice  in  the  control  and 
management  of  the  corporation  out  of  pro¬ 
portion  to  the  size  of  his  stockholdings.  The 
corollary  of  that  reasoning  is  that  a  stock 
interest  of  that  size  in  a  corporation  having 
a  small  number  of  stockholders  (the  majority 
or  all  of  whom  would  be  presumed  to  vote) 
would  not  be  sufficient  to  support  the  pre¬ 
sumption  of  control  or  “considerable  voice”. 

Pointing  out  that  under  the  rule  the 
holder  of  even  one  share  of  the  voting 
stock  of  a  corporation  having  49  stock¬ 
holders  is  an  “interest”  within  the  mean¬ 
ing  of  the  Rule  as  it  now  reads,  West¬ 
inghouse  argues  that  this  is  an  “unin¬ 
tended  and  unsustainable  result”  and 
that  in  this  respect  the  Rules  fail  to  carry 
out  the  meaning  and  intent  of  the  Re¬ 
port.  Therefore,  Westinghouse  asks  that 
the  respective  footnotes  be  changed  so 
as  to  provide  that  in  the  case  of  corpora¬ 
tions  having  50  or  fewer  holders  of  voting 
stock,  only  holders  of  five  percent  or 
more  of  such  stock  (plus  of  course  of¬ 
ficers  and  directors)  will  be  considered 
as  having  interests  in  the  corporation 
within  the  meaning  of  these  rules. 

5.  It  appears  that  as  a  general  proposi¬ 
tion  there  is  substantial  merit  in  the 
argument  asserted  by  Westinghouse, 
since  in  the  case  of  a  corporation  with 
a  relatively  small  number  of  stockholders 
it  may  be  assumed,  as  a  rule,  that  most 
of  the  stockholders  are  likely  to  exercise 
the  voice  in  the  conduct  of  corporate 
affairs  to  which  their  holdings  entitle 


them.  That  being  so,  it  seems  im¬ 
probable  that  the  holder  of  only  one  or 
two  percent  of  the  corporate  voting 
stock,  having  no  other  position  in  the 
corporate  structure,  would  exercise  the 
substantial  role  in  the  management  of 
the  corporation  and  its  business  which  is 
the  concern  of  our  multiple  ownership 
rules  as  revised  in  1953. 

6.  Since  the  rules  as  they  presently 
read  require  the  inclusion  as  an  “inter¬ 
est”  of  any  voting  stock  holding  in  the 
case  of  a  corporation  with  50  or  fewer 
stockholders,  we  believe  that  a  change 
therein  may  be  warranted,  in  line  with 
the  considerations  set  forth  in  the  last 
paragraph  above.  The  figure  of  5  per¬ 
cent  as  a  cutoff  point  appears  to  be  satis¬ 
factory  as  a  basis  upon  which  to  proceed. 
We  also  believe  that  there  should  be  a 
further  provisions  in  the  footnote  provid¬ 
ing  that  where  a  stockholder  has  less 
than  the  percentage  of  voting  stock  men¬ 
tioned  in  the  rule  (1  percent  or  5  per¬ 
cent)  but  in*  fact  has  a  substantial  voice 
in  the  management  of  the  corporation  or 
its  affairs,  this  interest  should  be  taken 
into  account  for  the  purpose  of  the 
multiple  ownership  rules  (the  Westing¬ 
house  “Petition”  proposes  a  provision 
essentially  to  the  same  effect) . 

7.  Accordingly  we  propose  to  amend 
the  multiple  ownership  rules,  §§  3.35, 
3.240,  and  3.636,  by  changing  the  perti¬ 
nent  notes  thereto  in  these  respects. 
Note  2  to  §§  3.35,  3.240  and  3.636  would 
read  as  follows: 

In  applying  the  foregoing  provisions,  a 
person  who  is  not  an  officer  or  director  of  a 
corporation  shall  not  be  deemed  to  have  an 
interest  in  or  to  be  a  stockholder  of  that 
corporation  unless  he:  (1)  Directly  or  indi¬ 
rectly  owns  1  percent  or  more  of  the  out¬ 
standing  voting  stock  thereof  if  the  corpo¬ 
ration  has  more  than  60  holders  of  voting 


stock;  or  (2)  directly  or  Indirectly  owns 
S  percent  or  more  of  the  outstanding  voting 
stock  if  the  corporation  has  60  or  fewer 
holders  of  voting  stock;  or  (3)  owns  any  of 
the  stock  of  the  corporation  whatsoever  and 
in  fact  controls  or  has  a  substantial  voice  In 
the  control  or  management  of  the  corpora¬ 
tion  or  its  affairs. 

8.  The  Commission  is  of  the  view  that 
rule  making  proceedings  should  be  in¬ 
stituted  in  this  matter  in  order  that  all 
interested  parties  may  submit  their 
views. 

9.  Authority  for  the  adoption  of  the 
amendments  proposed  herein  is  con¬ 
tained  in  sections  4(i),  303(f),  and 
303  (r)  of  the  Communications  Act  of 
1934,  as  amended. 

10.  Pursuant  to  applicable  procedures 
set  out  in  §1.213  of  the  Commission  rules, 
interested  persons  may  file  comments  on 
or  before  January  16,  1961,  and  reply 
comments  on  or  before  January  31, 1961.. 
In  reaching  its  decision  on  the  rules  and 
standards  of  general  applicability  which 
are  proposed  herein,  the  Commission  will 
not  be  limited  to  consideration  of  com¬ 
ments  of  record,  but  will  take  into  ac¬ 
count  all  relevant  information  obtained 
in  any  manner  from  informed  sources. 

11.  In  accordance  with  the  provisions 
of  §1.54  of  the  rules,  the  Commission 
shall  be  furnished  with  an  original  and 
14  copies  of  all  written  comments  filed 
herein. 

Adopted:  December  7,  1960. 

Released:  December  9,  1960. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Acting  Secretary. 

[P.E.  Doc.  60-11635;  Piled,  Dec.  14.  1960; 
8:51  a.m.] 


Notices 


ATOMIC  ENERGY  COMMISSION 

{Docket  No.  PP-1] 

ELK  RIVER  POWER  DEMONSTRATION 
REACTOR  PROGRAM  PROJECT 

Order  Postponing  and  Setting  New 
Date  for  Hearing 

On  December  9,  1960,  the  Atomic  En¬ 
ergy  Division  of  Allis  Chalmers  Manu¬ 
facturing  Company,  together  with  the 
Rural  Cooperative  Power  Association, 
filed  a  Motion  for  postponement  of  the 
hearing  now  scheduled  for  December  20, 
1960,  in  the  above  entitled  proceeding,  on 
the  ground  that  difficulties  have  arisen 
in  the  fabrication  of  the  fuel  elements 
contemplated  for  use  in  the  proposed  re¬ 
actor  facility,  which  will  necessarily  pre¬ 
vent  a  loading  of  fuel  as  originally 
scheduled.  The  movants  further  re¬ 
quested  that  this  hearing  be  postponed 
until  March  7,  1961.  The  Staff  has  con¬ 
sented  to  the  postponement. 

The  Presiding  Officer  finds: 

A.  Good  cause  exists  for  a  postpone¬ 
ment  of  the  hearing  to  March  7, 1961. 

B.  In  addition  to  the  public  notice 
given  of  this  notice  of  postponement,  in¬ 
cluding  its  publication  in  the  Federal 
Register,  a  subsequent  notice  should  be 
issued  at  least  30  days  prior  to  the  hear¬ 
ing,  designating  the  courtroom  facilities 
available  for  this  hearing. 

The  Presiding  Officer  orders : 

A.  The  hearing  in  this  proceeding, 
scheduled  by  the  Commission  to  convene 
at  10:30  a.m.  on  December  20, 1960,  in  a 
courtroom  to  be  assigned  in  the  U.S.  Dis¬ 
trict  Court,  Saint  Paul,  Minnesota,  is 
postponed. 

B.  The  hearing  in  this  proceeding  shall 
convene  on  March  7, 1961,  in  either  Saint 
Paul  or  Minneapolis,  Minnesota. 

C.  A  subsequent  notice  will  be  issued 
designating  the  courtroom  space  avail¬ 
able  for  this  hearing  and  will  be  pub¬ 
lished  in  the  Federal  Register  30  days 
prior  to  the  hearing  scheduled  for  this 
proceeding. 

Issued:  December  9,  1960,  German¬ 
town,  Md. 

Samuel  W.  Jensch, 
Presiding  Officer. 

{F.R.  Doc.  60-11644;  Filed,  Dec.  14,  1960; 

8:54  ajn.] 


INTERSTATE  COMMERCE 
COMMISSION 

(Notice  1471 

MOTOR  CARRIER  ALTERNATE  ROUTE 
DEVIATION  NOTICES 

December  9, 1960. 

The  following  letter-notices  of  pro¬ 
posals  to  operate  over  deviation  routes 
for  operating  convenience  only  with 
service  at  no  intermediate  points  have 


been  filed  with  the  Interstate  Commerce 
Commission,  under  the  Commission’s  De- 
viation  Rules  Revised,  1957  (49  CFR 
211.1(c)(8))  and  notice  thereof  to  all 
interested  persons  is  hereby  given  as 
provided  in  such  rules  (49  CFR  211.1 
(d)(4)). 

Protests  against  the  use  of  any  pro¬ 
posed  deviation  route  herein  described 
may  be  filed  with  the  Interstate  Com¬ 
merce  Commission  in  the  manner  and 
form  provided  in  such  rules  (49  CFR 
211.1  (e) )  at  any  time  but  will  not  operate 
to  stay  commencement  of  the  proposed 
operations  unless  filed  within  30  days 
from  tlje  date  of  publication. 

Successively  filed  letter-notices  of  the 
same  carrier  under  the  Commission’s 
Deviation  Rules  Revised,  1957,  will  be 
numbered  consecutively  for  convenience 
in  identification  and  protests  if  any 
should  refer  to  such  letter-notices  by 
number. 

Motor  Carriers  of  Property 

No.  MC  1658  (Deviation  No.  2) ,  NOR¬ 
WALK  TRUCK  LINES  INC.  OF  DELA¬ 
WARE,  Manheim  Pike,  Lancaster,  Pa., 
filed  November  16,  1960.  Carrier  pro¬ 
poses  to  operate  as  a  common  carrier, 
by  motor  vehicle  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  From  Buffalo,  N.Y., 
over  the  New  York  Thruway  to  junction 
U.S.  Highway  20  near  Ripley,  N.Y., 
thence  over  U.S.  Highway  20  to  Junction 
Interstate  Highway  90,  thence  over  In¬ 
terstate  Highway  90  to  Junction  Ohio 
Highway  44,  thence  over  Ohio  Highway 
44  to  junction  U.S.  Highway  20,  thence 
over  U.S.  Highway  20  to  Cleveland, 
Ohio,  and  return  over  the  same  routes 
for  operating  convenience  only,  serving 
no  intermediate  points.  The  notice  in¬ 
dicates  that  the  carrier  is  presently 
authorized  to  transport  the  same  com¬ 
modities  over  a  pertinent  service  route 
as  follows:  From  Buffalo  over  New  York 
Highway  5  to  Batavia,  N.Y.,  thence  over 
New  York  Highway  63  to  Wayland,  N.Y., 
thence  over  U.S.  Highway  15  to  Painted 
Post,  N.Y.,  thence  over  New  York  High¬ 
way  17  to  junction  U.S.  Highway  20, 
thence  over  U.S.  Highway  20  to  Cleve¬ 
land,  Ohio,  and  return  over  the  same 
route. 

No.  MC  43654  (Deviation  No.  3)  DIXIE 
OHIO  EXPRESS  INC.,  237  Fountain 
Street,  P.O.  Box  750,  Akron  9,  Ohio, 
filed  November  14,  1960.  Carrier  pro¬ 
poses  to  operate  as  a  common  carrier, 
by  motor  vehicle  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  From  Cleveland,  Ohio 
over  Temporary  Interstate  Highway  90 
to  its  junction  with  Interstate  Highway 
90,  thence  over  Interstate  Highway  90 
to  the  Pennsylvania-New  York  State  line, 
and  return  over  the  same  route,  for 
operating  convenience  only,  serving  no 
intermediate  points.  The  notice  indi¬ 
cates  that  the  carrier  is  presently  au¬ 
thorized  to  transport  the  same  commodi¬ 
ties  over  a  pertinent  service  route  as 


follows:  From  Cleveland  over  U.S.  High¬ 
way  21  to  Akron,  Ohio,  thence  over  Ohio 
Highway  5  to  junction  Ohio  Highway  7, 
thence  over  Ohio  Highway  7  to  Conneaut, 
Ohio,  and  thence  over  U.S.  Highway  20 
to  the  Pennsylvania-New  York  State  line. 

No.  MC  104004  (Deviation  No.  12), 
ASSOCIATED  TRANSPORT  INC.,  380 
Madison  Avenue,  New  York  17,  N.Y., 
filed  November  25,  1960.  Carrier  pro¬ 
poses  to  operate  as  a  common  carrier, 
by  motor  vehicle  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  From  Cleveland,  Ohio 
over  U.S.  Highway  42  to  junction  Ohio 
Highway  18,'  thence  over  Ohio  Highway 
18  to  junction  Interstate  Highway  71, 
thence  over  Interstate  Highway  71  to 
junction  U.S.  Highway  36,  thence  over 
U.S.  Highway  36  to  junction  U.S.  High¬ 
way  42,  and  return  over  the  same  route, 
for  operating  convenience  only,  serving 
no  intermediate  points.  The  notice  in¬ 
dicates  that  the  carrier  is  presently  au¬ 
thorized  to  transport  the  same  commodi¬ 
ties  between  Cincinnati  and  Cleveland, 
Ohio,  over  U.S.  Highway  42. 

No.  MC  104004  (Deviation  No.  13), 
ASSOCIATED  TRANSPORT  INC.,  380 
Madison  Avenue,  New  York  17,  N.Y.,  filed 
December  2,  1960.  Carrier  proposes  to 
operate  as  a  common  carrier,  by  motor 
vehicle  of  general  commodities,  with  cer¬ 
tain  exceptions,  over  a  deviation  route  as 
follows:  From  Lebanon,  Tenn.,  over 
Tennessee  Highway  26  to  junction  U.S. 
Highway  70-S,  thence  over  U.S.  Highway 
70-S  to  Junction  U.S.  Highway  70-N 
near  Crossville,  Tenn.,  and  return  over 
the  same  route  for  operating  conven¬ 
ience  only,  serving  no  intermediate 
points.  The  notice  indicates  that  the 
carrier  is  presently  authorized  to  trans¬ 
port  the  same  commodities  over  a  perti¬ 
nent  service  route  as  follows:  From 
Nashville  over  U.S.  Highway  70-N  to 
junction  U.S.  Highway  70-S,  thence 
over  U.S.  Highway  70-S  to  Crossville, 
thence  over  U.S.  Highway  70  to  Knox¬ 
ville,  Tenn.,  and  return  over  the  same 
route. 

Motor  Carriers  of  Passengers 

No.  MC-1501  (Deviation  No.  56),  THE 
GREYHOUND  CORPORATION.  P.O. 
Box  2553,  Charlestown  29,  W.  Va.,  filed 
November  25,  1960.  Carrier  proposes  to 
operate  as  a  common  carrier,  by  motor 
vehicle  of  passengers,  over  a  deviation 
route  as  follows:  From  a  point  near  Su- 
wanee,  Ga.,  over  unnumbered  highway 
for  a  distance  of  approximately  2  miles  to 
Junction  Interstate  Highway  85,  thence 
over  Interstate  Highway  85  to  Atlanta, 
Ga.,  and  return  over  the  same  route,  for 
operating  convenience  only,  serving  no 
intermediate  points.  The  notice  indi¬ 
cates  that  the  carrier  is  presently  au¬ 
thorized  to  transport  passengers  over  a 
pertinent  service  route  as  follows:  From 
Suwanee  over  UB.  Highway  23  to  Atlanta 
and  return  over  the  same  route.  This 
notice  supersedes  Deviation  No.  5  filed  by 
the  same  carrier.  Carrier  requests  can- 
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cellation  of  Deviation  Notice  No.  5  (be¬ 
tween  Duluth  and  Atlanta.  Ga.),  filed  by 
Atlantic  Greyhound  Corporation  on  May 
14.  1959. 

By  the  Commission. 

[  seal  1  Harold  D.  McCoy, 

Secretary. 

|FJt.  Doc.  60-11597;  Piled,  Dec.  14.  1960; 
8:56  ajn.] 


FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

December  9,  1960. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance 
with  Rule  40  of  the  general  rules  of  prac¬ 
tice  (49  CFR  1.40)  and  filed  within  15 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Long-and-Short  Haul 

FSA  No.  36770:  T.OF.C.  service  from 
and  to  Maine  and  New  Hampshire  and 
WTL  territory.  Filed  by  Western  Trunk 
Line  Committee,  Agent  (No.  A-2154), 
for  interested  rail  carriers.  Rates  on 
various  commodities  moving  on  class 
rates  loaded  in  trailers  and  transported 
on  railroad  flat  cars,  between  specified 
points  in  Maine  and  New  Hampshire,  on 
the  one  hand,  and  points  in  western- 
truck-line  territory,  on  the  other. 

Grounds  for  relief :  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  45  to  Western 
Trunk  Line  Committee  tariff  I.C.C. 
A-4281. 

FSA  No.  36771:  Talc,  soapstone,  etc., 
from  Montana  to  Minnesota  and  Wis¬ 
consin.  Filed  by  Western  Trunk  Line 
Committee,  Agent  (No.  A-2157),  for  in¬ 
terested  rail  carriers.  Rates  on  talc, 
soapstone,  wollastonite,  and  related  ar¬ 
ticles,  in  carloads,  from  Alder,  Butte, 
Norris  and  East  Helena,  Mont.,  to  speci¬ 
fied  points  in  Minnesota  and  Wisconsin. 

Grounds  for  relief:  Short-line  dis¬ 
tance  formula  and  grouping. 

Tariff:  Supplement  1  to  Trans-Conti¬ 
nental  Freight  Bureau  tariff  I.C.C.  1644. 

By  the  Commission. 

_  Iseal]  Harold  D.  McCoy, 

Secretary. 

[P.R.  Doc.  60-11598;  Filed,  Dec.  14,  1960; 

8:56  a.m.] 


TARIFF  COMMISSION 

BINDING  TWINES  (BINDER  AND 
BALER  TWINES) 

“Escape  Clause”  Report 

December  9,  1960. 

The  Tariff  Commission  today  sub¬ 
mitted  a  report  to  the  President  in 
connection  with  “escape  clause”  investi¬ 
gation  No.  7-90,  conducted  under  section 
7  of  the  Trade  Agreements  Extension 
Act  of  1951,  as  amended.  This  investi¬ 
gation  covered  binding  twines  (binder 
and  baler  twines),  which  are  free  of 
duty  under  paragraph  1622  of  the  Tariff 
Act  of  1930.  The  duty-free  status  of 


such  twines  was  bound  in  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT). 

The  four  members  of  the  Tariff  Com¬ 
mission  who  participated  in  the  investi¬ 
gation  to  its  conclusion  divided  two  to 
two  in  their  findings.  Commissioners 
Schreiber  and  Sutton  found  that  binding 
twines  are  being  imported  into  the 
United  States  in  such  increased  quan¬ 
tities,  both  actual  and  relative  (to  do¬ 
mestic  production),  as  to  cause  serious 
•injury  to  the  domestic  industry  produc¬ 
ing  like  or  directly  competitive  products. 
They  also  found  that  in  order  to  remedy 
the  serious  injury  it  is  necessary  to  im¬ 
pose  a  duty  of  30  percent  ad  valorem  on 
such  twines. 

Commissioners  Talbot  and  Jones 
found  that  binding  twines  are  not  being 
imported  into  the  United  States  in  such 
increased  quantities,  either  actual  or  rel¬ 
ative  (to  domestic  production),  as  to 
cause  or  threaten  serious  injury  to  the 
domestic  industry  producing  like  or  di¬ 
rectly  competitive  products.  They 
therefore  made  no  recommendation  to 
the  President  for  the  modification  or 
withdrawal  of  the  concession  applicable 
to  such  twines. 

Under  the  law  the  President  may  adopt 
the  findings  of  either  group  of  Commis¬ 
sioners.  This  is  the  first  escape-clause 
case  involving  a  recommendation  for 
escape-clause  action  on  a  duty-free  item. 
An  amendment  in  the  Trade  Agreements 
Extension  Act  of  1958  authorized  the 
President  to  impose  a  duty  up  to  50  per¬ 
cent  ad  valorem  on  a  free-list  item. 

Copies  of  the  Commission’s  report  are 
available  as  long  as  the  limited  supply 
lasts.  Address  requests  to  the  U.S. 
Tariff  Commission,  Eighth  and  E  Streets 
NW„  Washington  25,  D.C. 

Tseal]  Donn  N.  Bent, 

Secretary. 

|F.R.  Doc.  60-11607;  Filed,  Dec.  14,  1960; 

8:58  a.m.] 


HARD-FIBER  CORDS  AND  TWINES 
(EXCEPT  BINDING  TWINES) 

“Escape  Clause”  Report 

December  9, 1960. 

The  Tariff  Commission  today  sub¬ 
mitted  a  report  to  the  President  in  con¬ 
nection  with  “escape  clause”  investiga¬ 
tion  No.  7-91  under  section  7  of  the 
Trade  Agreements  Extension  Act  of 
1951,  as  amended.  This  investigation 
covered  hard-fiber  cords  and  twines 
dutiable  at  15  percent  ad  valorem  under 
paragraph  1005(b)  of  the  Tariff  Act 
of  1930,  as  amended.  These  twines  were 
originally  dutiable  at  40  percent  ad 
valorem  and  the  present  rate  is  in  effect 
pursuant  to  concessions  granted  in  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT) . 

The  four  members  of  the  Tariff  Com¬ 
mission  who  participated  in  the  investi¬ 
gation  to  its  conclusion  divided  two  to 
two  in  their  findings.  Commissioners 
Schreiber  and  Sutton  found  that  hard- 
fiber  cords  and  twines  provided  for  in 
paragraph  1005(b)  are  being  imported 
into  the  United  States  in  such  increased 


quantities,  both  actual  and  relative  (to 
domestic  production) ,  as  to  cause  serious 
injury  to  the  domestic  industry  produc¬ 
ing  like  or  directly  competitive  products. 
They  also  found  that  in  order  to  remedy 
the  serious  injury,  it  is  necessary  to  in¬ 
crease  the  duty  on  such  twines  from  15 
percent  to  30  percent  ad  valorem. 

Commissioners  Talbot  and  Jones 
found  found  that  hard-fiber  cords  and 
twines  are  not  being  imported  into  the 
United  States  in  such  increased  quanti¬ 
ties,  either  actual  or  relative  (to  do¬ 
mestic  production),  as  to  cause  or 
threaten  serious  injury  to  the  domestic 
industry  producing  like  or  directly  com¬ 
petitive  products.  These  Commissioners, 
therefore,  made  no  recommendation  to 
the  President  for  the  modification  or 
withdrawal  of  the  concession  applicable 
to  such  twines.  « 

Under  the  law  the  President  may 
adopt  the  findings  of  either  group  of 
Commissioners. 

Copies  of  the  Commission’s  report  are 
available  as  long  as  the  limited  supply 
lasts.  Address  requests  to  the  U.S. 
Tariff  Commission,  Eighth  and  E 
Streets  NW.,  Washington  25,  D.C. 

[seal)  .Donn  N.  Bent, 

Secretary. 

[F.R.  Doc.  60-11608;  Filed,  Dec,  14,  1960; 

8:58  am.] 


SPRING  CLOTHESPINS 

Reports  to  the  President 

December  9, 1960. 

The  Tariff  Commission  today  sub¬ 
mitted  to  the  President  its  second  pe¬ 
riodic  report  on  the  developments  in  the 
trade  in  spring  clothespins  since  the 
“escape  clause”  action,  on  December  10, 
1957,  withdrawing  the  concession  thereon 
granted  in  the  General  Agreement  on 
Tariffs  and  Trade.  This  report  is  made 
pursuant  to  paragraph  1  of  Executive 
Order  10401  of  October  14,  1952,  which 
order  prescribes  procedures  for  the  pe¬ 
riodic  review  of  escape-clause  actions. 
Such  review  is  limited  to  the  determina¬ 
tion  of  whether  a  concession  that  has 
been  modified  or  withdrawn  can  be  re¬ 
stored  in  whole  or  in  part  without  caus¬ 
ing  or  threatenting  serious  injury  to  the 
domestic  industry  concerned.  In  sub¬ 
mitting  its  report  to  the  President  under 
paragraph  1  of  Executive  Order  10401 
with  respect  to  spring  clothespins  the 
Commission  advised  the  President  that 
the  conditions  of  competition  between 
imported  and  domestic  spring  clothes¬ 
pins  had  not  so  changed  as  to  war¬ 
rant  the  institution  of  a  formal  in¬ 
vestigation  under  the  provisions  of  para¬ 
graph  2  of  Executive  Order  10401.  This 
means  that,  in  the  Commission’s  view, 
the  developments  in  the  trade  in  spring 
clothespins  do  not  warrant  a  formal 
inquiry  into  the  question  of  whether  a 
reduction  in  the  duty  on  spring  clothes¬ 
pins  could  be  made  without  resulting  in 
serious  injury  to  the  domestic  industry 
concerned. 

Copies  of  the  Commission’s  report  are 
available  as  long  as  the  limited  supply 
lasts.  Address  requests  to  the  U.S.  Tariff 
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Commission,  Eighth  and  E  Streets  NW, 
Washington  25,  D.C. 

I  seal!  Donn  N.  Bent, 

Secretary. 

(F.R.  Doc.  60-11609;  Filed,  Dec.  14,  1960; 
8:58  a.m.] 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

NONCOMPETITIVE  OIL  AND  GAS 
LEASES 

Establishment  of  New  Rental  Rate 

Notice  is  hereby  given  that  pursuant  to 
Public  Law  86-705,  approved  September 
2,  1960,  the  annual  rental  for  noncom¬ 
petitive  oil  and  gas  leases  issued  under 
the  Act  of  February  25,  1920  (41  Stat. 
437,  30  U.S.C.,  sec.  181),  as  amended, 
will  be  50  cents  per  acre  or  fraction  of  an 
acre.  If  it  is  determined  that  the  lands 
are  wholly  or  partly  within  the  known 
structure  of  a  producing  oil  or  gas  field 
the  annual  rental  shall  be  $2  per  acre 
or  fraction  of  an  acre  beginning  with  the 
first  lease  year  after  30  days  notice. 

Pending  the  approval  of  new  regula¬ 
tions  and  the  printing  of  new  lease 
forms,  the  issuance  of  leases  suspended 
since  September  2, 1960,  may  be  resumed 
provided  the  applicants  agree  to  a  re¬ 
vision  in  the  terms  of  the  lease  form  to 
provide  for  annual  rental  payments  as 
specified  above  and  such  other  revisions 
as  are  necessary  to  comply  with  Public 
Law  86-705. 

Elmer  F.  Bennett, 
Acting  Secretary  of  the  Interior. 

December  9, 1960. 

|F.R.  Doc.  60-11668;  Filed,  Dec.  14,  1960; 
8:47  a.m.] 


leave,  and  (b)  leave  without  pay,  not  to 
exceed  30  days. 

3.  To  (a)  make  emergency  purchases 
chargeable  to  the  administrative  ex¬ 
pense  fund,  not  in  excess  of  $10  in  any 
one  object  class  in  any  one  instance  but 
not  more  than  $20  in  any  one  month  for 
total  purchases  in  all  object  classes;  (b) 
make  purchases  not  in  excess  of  $10  in 
any  one  instance  for  “one-time  use 
items”  not  carried  in  stock  subject  to 
the  total  limitation  set  forth  in  (a)  of 
this  paragraph  and  (c)  to  contract  for 
the  repair  and  maintenance  of  equip¬ 
ment  and  furnishings  in  an  amount  not 
to  exceed  $20  in  any  one  instance. 

4.  To  administratively  approve  all 
types  of  vouchers,  invoices  and  bills  sub¬ 
mitted  by  public  creditors  of  the  Agency 
for  articles  or  services  rendered. 

5.  To  rent  motor  vehicles  from  the 
General  Services  Administration  and  to 
rent  garage  space  for  the  storage  of  such 
vehicles  when  not  furnished  by  this 
Administration. 

C.  Correspondence.  To  sign  all  non¬ 
policymaking  correspondence,  including 
Congressional  correspondence,  relating 
to  the  functions  of  the  branch  office. 

n.  The  specific  authority  delegated 
herein  may  not  be  redelegated. 

III.  All  authority  delegated  herein 
may  be  exercised  by  any  SBA  employee 
designated  as  Acting  Branch  Manager. 

IV.  All  previous  authority  delegated  to 
the  branch  manager  is  hereby  rescinded 
without  prejudice  to  actions  taken  under 
such  delegations  of  authority  prior  to 
the  date  hereof. 

Effective  date:  August  31,  1960. 

Edward  J.  Stewart, 
Regional  Director, 
Boston  Regional  Office. 

|  F.R.  Doc.  60-11666;  Filed.  Dec.  14^  1960; 

8:47  a.m.] 


3.  To  disburse  approved  loans. 

4.  To  enter  into  Disaster  Loan  Partici¬ 
pation  Agreements  with  banks. 

5.  To  cancel,  reinstate,  modify  and 
amend  authorizations  for  business  or 
disaster  loans. 

6.  To  extend  the  disbursement  period 
on  all  loan  authorizations  or  undisbursed 
portions  of  loans. 

7.  To  approve,  when  requested,  in  ad¬ 
vance  of  disbursement,  conformed  copies 
of  notes  and  other  closing  documents 
and  certify  to  the  participating  bank 
that  such  documents  are  in  compliance 
with  the  participation  authorization. 

8.  To  take  all  necessary  actions  in 
connection  with  the  administration, 
servicing  and  collection  of  current  loans. 

9.  To  take  the  following  actions  in 
the  administration  of  fisheries’  loans: 

(a)  Amend  loan  authorizations; 

(b)  Extend  the  period  of  disburse¬ 
ment  of  loans  of  $50,000  or  less  for  a 
period  not  to  exceed  foUr  months; 

(c)  Amend  the  hull  insurance  pro¬ 
vision  of  any  authorization  issued  prior 
to  September  3,  1958,  for  a  loan  of 
$20,000,  or  less; 

(d)  Cancel  loan  authorizations  prior 
to  disbursement  upon  the  written  re¬ 
quest  of  the  applicant; 

(e)  Disburse  fisheries’  loans  in  the 
same  manner  as  SBA  business  loans; 
and 

(f)  Administer  current  fisheries’  loans 
and  those  loans  delinquent  not  more 
than  60  days  within  the  same  authority 
exercised  with  respect  to  SBA  loans, 
except  execute  satisfactions,  releases  or 
partial  release  of  Preferred  Ship 
Mortgages,  or  other  mortgages,  deeds  of 
trust,  etc.,  securing  fisheries’  loans,  or 
to  postpone,  or  change  payments  due 
or  to  endorse  checks  in  payment  of  in¬ 
surance  claims  when  said  checks  are  not 
being  paid  to  the  Government  as  a  pay¬ 
ment  on  a  fishery  loan. 

B.  Administration.  1.  To  administer 
oaths  of  office. 

2.  To  approve  (a)  annual  and  sick 
leave,  except  advanced  annual  and  sick 
leave,  and  (b)  leave  without  pay,  not 
to  exceed  30  days. 

3.  To  (a)  make  emergency  purchases 
chargeable  to  the  administrative  expense 
fund,  not  in  excess  of  $10  In  any  one 
object  class  in  any  one  instance  but  not 
more  than  $20  in  any  one  month  for 
total  purchases  in  all  object  classes;  (b) 
make  purchases  not  in  excess  of  $10  in 
any  one  Instance  for  "one-time  use 
items”  not  carried  in  stock  subject  to  the 
total  limitation  set  forth  in  (a)  of  this 
paragraph;  and  (c)  to  contract  for  the 
repair  and  maintenance  of  equipment 
and  furnishings  in  an  amount  not  to 
exceed  $20  in  any  one  instance. 

4.  To  administratively  approve  all 
types  of  vouchers,  invoices  and  bills  sub¬ 
mitted  by  public  creditors  of  the  Agency 
for  articles  or  services  rendered. 

5.  To  rent  motor  vehicles  from  the 
General  Services  Administration  and  to 
rent  garage  space  for  the  storage  of  such 
vehicles  when  not  furnished  by  this  Ad¬ 
ministration. 

C.  Correspondence.  To  sign  all  cor¬ 
respondence,  including  Congressional 


SMALL  BUSINESS  ADMINISTRA¬ 
TION 

(Delegation  of  Authority  30— 1—16 1 

BRANCH  MANAGER,  AUGUSTA, 
MAINE 

Delegation  Relating  to  Financial  As¬ 
sistance  and  Administrative  Func¬ 
tions 

1.  Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  Delegation 
of  Authority  No.  30  (Revision  6),  as 
amended  (25  F.R.  1706  and  7418) ,  there 
is  hereby  redelegated  to  the  Branch 
Manager,  Augusta,  Maine,  the  authority: 

A.  Financial  assistance.  1.  To  ap¬ 
prove  but  not  decline  the  following  types 
of  loans. 

a.  Participation  loans  in  an  amount 
not  exceeding  $20,000. 

b.  Disaster  loans  in  an  amount  not 
exceeding  $20,000. 

c.  Limited  loan  participation  loans. 

B.  Administration.  1.  To  administer 
oaths  of  office. 

2.  To  approve  (a)  annual  and  sick 
leave,  except  advanced  annual  and  sick 


(Delegation  of  Authority  30-1-16] 

BRANCH  MANAGER,  PROVIDENCE, 
RHODE  ISLAND 

Delegation  Relating  to  Financial  As¬ 
sistance  and  Administrative  Func¬ 
tions 

1.  Pursuant  to  the  authority  delegated 
to  the  Regional  Director  by  Delegation 
of  Authority  No.  30  (Revision  6),  as 
amended  (25  F.R.  1706  and  7418) ,  there 
is  hereby  redelegated  to  the  Branch 
Manager,  Providence,  Rhode  Island,  the 
authority : 

A.  Financial  assistance .•  1.  To  ap¬ 
prove  but  not  decline  the  following  types 
of  loans: 

a.  Participation  loans  in  an  amount 
not  exceeding  $20,000. 

b.  Disaster  loans  in  an  amount  not 
exceeding  $20,000. 

c.  Limited  loan  participation  loans. 

2.  To  execute  loan  authorizations  for 
Washington  approved  loans  and  for 
loans  approved  under  delegated  author¬ 
ity,  said  execution  to  read  as  follows: 

Philip  McCallum, 

Administrator. 

By . 

(Name) 

Branch  Manager. 
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correspondence,  relating  to  the  functions 
of  the  branch  office,  except  correspond¬ 
ence  involving  new  policy  and  corres¬ 
pondence  to  borrowers  or  guarantors 
containing  any  threat  of  legal  actions. 

n.  The  specific  authority  delegated 
herein  may  not  be  redelegated,  except 
that  the  signing  of  routine  correspond¬ 
ence  relating  to  the  functions  of  the 
branch  office  may  be  redelegated. 

m.  All  authority  delegated  herein  may 
be  exercised  by  any  SBA  employee  desig¬ 
nated  as  Acting  Branch  Manager. 


IV.  All  previous  authority  delegated 
by  the  Regional  Director  to  the  Branch 
Manager  is  rescinded  without  prejudice 
to  actions  taken  under  all  such  delega¬ 
tions  of  authority  prior  to  the  date 
hereof. 

Effective  date:  August  31, 1960. 

Edward  J.  Stewart, 
Regional  Director, 
Boston  Regional  Office. 

[F.R.  Doc.  60-11667;  Piled,  Dec.  14,  1960; 
8:47  am.] 
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